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Emma Sarra, Plaintiff in Error, vs. Toe Pactric Rarroap, 
Defendant in Error. 


1. Railroad—Suit against Mo. Pacific for injuries caused by Atl. § Pac. R. R— 
Consolidation act of 1870—Corporation of another Stale, meaning of.—Under 
the act of March 24th, 1870, (Adj. Sess. Acts 1870, p. 91, 3 2,) action will lie 
under 3 2 of the Damage Act (Wagn. Stat., 519) against the Missouri Pacific 
Railroad, for injuries occasioned by servants of the Atlantic & Pacific Rail- 
road after lease of the former by the latter road. The Atlantic & Pacific 
Railroad although chartered by Congress is “‘a corporation of another State” 
within the meaning of the act of 1870, supra. 


Error to Cole County Circuit Court. 
Johnson & Botsford, for Plaintiff in Error. 
J. N. Litton, with Ewing § Smith, for Defendant in Error. 


I. Plaintiff cannot recover under § 2 of the Damage Act, 
because, by the terms of that act, recovery can only be had 
from the corporation “in whose employ ” the servant shall be 
at the time when the injury is committed. 

2—voL. LXI. 17 
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II. The Atl. & Pae. R. R. is not a “corporation of another 
State”—as meant by the act of March 1870—but of the Uni- 
ted States. This limitation as to the railroad corporations 
“of another State,” is the more striking, as this statute ex- 
pressly provides for leases by corporations created by the 
United States. 


Napron, Judge, delivered the opinion of the court. 


The only question in this case is upon the construction of the 
act of the Legislature of March 24, 1870,which provides for the 
consolidation of railroads under certain restrictions, and for 
leasing or purchasing foreign railroads, or the leasing or pur- 
chasing by foreign railroads of railroads in this State. One 
of its provisions is, that “a corporation in this State, leasing 
its road to a corporation of another State, shall remain liable, 
as if it operated the road itself. and a corporation of another 
State being the lessee of a railroad in this State, shal] like- 
wise be held liable for the violation of any of the laws of this 
State, and may sue and be sued in all cases and for the same 
causes and in the same manner as a corporation of this State 
might sue or be sued, if operating its own road; but a satis- 
faction of any claim or judgment by either of said corporations 
shall discharge the other, ete.” 

The suit was brought under the second section of the damage 
act, against the Pacific Railroad for damage occasioned by ser- 
vants of the Atlantic and Pacific Railroad, upon the branch 
from Tipton to Boonville, and after the main road and the 
branch had beeu leased to the Atlantic & Pacific Railroad. The 
lease was made under this act and by its authority, and however 
singular the above provision may seem, it was accepted by 
the companies who bought and sold under it. This construc- 
tion seems plain. It is evident that although the words used 
are “corporation of another State,” and the Atlantic & Pacitic 
Railroad was chartered by Congress, the section was de- 
signed to embrace any corporation outside of this State, 
whether chartered by Congress or another State. Both cor- 
porations are expressly declared liable —the leasing corpora- 
tion as though no lease had been made. 
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As to the particular language of the 2d section of the dam- 
age act, it must be construed in connection with the provi- 
sion in the act of 1870. 

The judgment must be reversed and the canse remanded. 
Judges Wagner and Sherwood concur. Judges Vories and 
Hough absent. 





° 


Grorcr R. Wrieat, Appellant, vs. Cuartes H. Jacons, Re- 
spondent. 


1. Practice, civil—Action at law—Eguitable counter-claim—Note— Partnership 
debt-—In an action at law defendant can only plead such claims as will sustain 
an action at law. Thus, in case of an unsettled partnership, where one mem- 
ber sues another on a promissory note having no connection with the partner- 
ship, defendant cannot set up by way of counter-claim, his payment of his 
co-partner’s share of the debt. 7 

. Contracts—Gold as commodity— Debt—Discharge of by legal money. —In mak- 
ing contracts gold may be used us a commodity, and estimated according to 
its intrinsic value; but in the absence of a special agreement, debts may be 
paid and contracts discharged in anything that is made legal money. 

. Practice, civil—Instructions—Pleadings—Quantum of damages.—An instruc- 
tion is improper which permits the jury to give a verdict for a greater sum 
than that asked by the pleadings. 


we 


A) 


Appeal from Boone Circuit Court. 
Gordon § Overall, for Appellant. 


I. One partner cannot maintain an action at law against 
his co-partner for money paid on account of the indebtedness 
of the firm. (Bond vs. Bemis, 55 Mo., 524; Scott. Adm’r, 
vs. Caruth, 50 Mo., 120; Finney vs. Turner, 10 Mo., 
208; Murry vs. Bogert, 14 Johns., 318; McKnight vs. Me- 
Cutchen, 27 Mo., 486.) A joint debt cannot be set off against 
an individual debt. (Finney vs. Turner, 10 Mo., 208; Lamb 
vs. Brolaski, 38 Mo., 51; Pool vs. Delaney, 11 Mo., 570.) 

II. Legal tender notes and gold are equal in value, in law, 
and courts can suffer no averment, nor hear any proof to the 
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contrary. (Henderson vs. McPike, 35 Mo., 255-6; Apple vs. 
Waltham, 38 Mo., 194; Riddlesbarger vs. McDaniel, 38 Mo., 
138; Verges vs. Giboney, 38 Mo., 458.) 


O. Guitar, for Respondent. 


I. The item of $480.00 (the purchase price of respondent’s 
interest in the mules, wagon, etc.) cannot be regarded as “ an 
unsettled partnership demand.” So with the item of $736, 
alleged and proved to have been paid in the working and de- 
velopment of appellant’s individual claim. So in regard to 
the amount claimed to have been paid on judgment of Sut- 
ton & Brother. 

If, however, this latter item can be treated as “an unsettled 
partnership demand,” it was nevertheless competent for re- 
spondent to set it up as a legal defense, for it was certainly the 
sole unsettled item connected with said supposed partnership. 
(Byrd vs. Fox, 8 Mo.,574; Buckner vs. Reis, 34 Mo., 357 ; 
Whitehill vs. Schickle. 43 Mo., 537; Russell vs. Grimes, 46 
Mo., 411; Bethel vs. Franklin, 57 Mo., 466.) 


II. Legal tender notes are doubtless a legal tender in pay- 
ment of all debts contracted between individuals. But here 
the sale of the wagon, ete., was made for $400 in gold, not 
coin. 


Waener, Judge, delivered the opinion of the court. 


This was an action instituted upon a negotiable promissory 
note made by the defendant in favor of the plaintiff, for the 
sum of one thousand dollars, due and payable twelve months 
after date. 

Defendant’s answer to the petition contains three counts. 
In the first count he alleges that at the time the note was 
executed plaintiff and defendant were co-partners, and the 
owners of a wagon, harness, four mules and one pony; that 
on the day after the execution of the note plaintiff purchased 
defendant’s interest in the wagon, harness, mules and pony, 
for the price and sum of four hundred dollars in gold, which, 
with 20 per cent., the rate of premium on gold then existing 
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in Montana territory where the transaction was had, would 
be equal to $480, which sum plaintiff agreed to credit on the 
note, and that he had failed to do so. 

In the second count the answer stated, that the firm of 
Wright & Jacobs was at and after the execution of the note 
indebted to Sutton & Bro. for lumber, in the sum of six hun- 
dred dollars, upon which demand suit was brought and judg- 
ment obtained against defendant, which judgment he was 
compelled to pay, and did pay, and that plaintiff was indebted 
to him one-half of said sum and interest. 

In the third count it was averred that the plaintiff was the 
owner of a mining claim in the Territory of Montana, and 
that when he left the Territory he put the claim in the pos- 
session and‘care of the defendant, with instructions to take all 
necessary steps, to hold, preserve and develop the claim, and 
to expend such sum or sums of money as might be necessary 
for that purpose, and that he agreed also to give defendant 
one-half of the claim and the profits arising therefrom, for his 
labor, time and services in looking after and managing the 
claim, and that in pursuance of instructions, he paid, laid out 
and expended, in taking care of and preserving the claim, 
the sum of $736 in gold, which was then worth a premium 
of 20 per cent. over currency, making the aggregate sum of 
$993.20, which was set up as a counter-claim against the note 
sued on. 

To this answer there was a replication filed, denying all its 
material allegations. The evidence was conflicting, defend- 
ant’s testimony going to show the truth of the averments 
— contained in his answer; the plaintiffs testimony in rebuttal 
being directly to the contrary. 

Under the instructions of the court the jury found a verdict 
in favor of the defendant, for twenty-two dollars and fifty 
cents. 

The objections made in this court, that the plea of pay- 
ments and the counter-claims set up in the answer should not 
have been allowed, because only such claims can be pleaded 
in an action at law as would sustain a legal action, and a part- 
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ner cannot maintain an action on a firm account, unless there 
has been a settlement of the partnership affairs, are not tena- 
ble. The propositions of law advanced are well settled ; but 
the case here shows beyond all question, that there was a set- 
tlement, and the purchase of the wagon, mules, etc., was after 
the settlement was made. 

There was evidence tending to prove that the claim for the 
purchase of lumber was fora partnership transaction, and that 
the plaintiff was liable for one-half the amount.- The testi- 
mony of Gordon shows that the plaintiff admitted such to be 
the fact, and the whole question was submitted to the jury, 
under an instruction which was unobjectionable. 

In regard to the defense set up in the third count of the 
answer, it does not appear that it grew ont of any partner- 
ship transaction. It is not shown that there was ever any 
partnership in the mine, out of which the liability originated. 
The allegation is, and there was testimony to support it, that 
the plaintiff employed the defendant, to take care of, preserve 
and develop the mine for him, and that he would pay defend- 
ant for all sums necessarily expended in that behalf. The 
claim is for money and expenses incurred in the performance 
of this undertaking, at plaintiff's instance and request. It is 
true, that if defendant went on and worked the mine. he was 
to havea share in it and the profits, but what would have 
been the partner’s relationship in snch an event, is a different 
matter. The whole claim sought to be recovered here, arose 
entirely from money laid out and expended in the preserva- 
tion of the mine, in pursuance of plaintiff’s request, which 
was wholly disconnected with any partnership transaction. 

The instructions given for the defendant are erroneous. 
The first tells the jury that if they find from the evidence 
that defendant expended $736 in the preservation and devel- 
opment of plaintiffs individual claim, and the same was left 
in charge of defendant for that purpose, and that the amount 
was expended in good faith, and that the same was necessary 
for the preservation and development of the claim, then the 
jury should allow the defendant that amount, with the cur- 
rent premium in gold over currency. 
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To this instruction there are two objections. The count 
setting up the demand asks for a premium of 20 per cent. on 
gold over currency, and the proof all showed that the pre- 
mium was 30 percent. This instruction tells the jury to 
give the current premium, which would authorize them to 
find for 30 per cent. when only 20 per cent. was asked for or 
demanded, which would in no case be permissible. 

Again the defendant alleges that he laid ont and expended 
the sum of $736 in gold, in taking care of and preserving the 
mine, and he asks that sum with the twenty per cent. pre- 
mium be allowed him. But he nowhere avers that there was 
any contract or understanding that any premium was to be 

-allowed to him, or that there was anything said in reference 

to the kind or quality of money that was to be used. In 
miking contracts gold may be used as a commodity, and esti- 
mated according to its intrinsic value. But if no special 
agreement is had in this respect, the law knows no difference 
in values, and debts may be paid and contracts discharged in 
anything that is made legal money. 

The second instruction was to the effect that if the jury 
found that defendant sold his interest in the wagon, mules, 
ete.. after the execution of the note sued on, for $400 in gold, 
and that the same was to be credited on the note, then they 
would allow the defendant the sum of $400 with the current 
premium on gold. 

This instruction is also objectionable, because it permitted 
the jury to give a higher rate of premium than demanded in 
the pleadings. But if the jury believe the evidence of de- 
fendant to be true, they would be authorized to allow twenty 
per cent., because it is expressly averred that the parties 
agreed upon that amount as the value of tlie gold. 

For the error in giving defendant’s instructions, the judg- 
ment will be reversed and the cause remanded; the otlier 
judges concur. 
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Wim §. Stoay, ef al., Appellants, vs. Toe Paciric Ran- 
roap, Respondent. 


1. Legislature— What rights may and what may not be surrendered by—Tazation— 
Regulation of railroad rates.—Private corporations, although established for 
public uses, are still entitled to the rights bestowed by their charters, unless 
inconsistent with that sovereign power with which the State cannot part. In 
the latter case, the renunciation, by the legislature, would be of no avail and 
not bind its successors. But the legislature may part with its right of taxa- 
tionand a forliort with its right to regulate rates upon a railroad. 

2. Railroads—Franchise—Laws, for general welfare, affecting—Exorbitant 
charges—Right of action for damages in case of—Power of legislature to 
regulate rates—Mo, Pac, R. R.—Act of 1872 invalid—tThe legislature may, at 
all times, regulate the exercise of a railroad franchise by general laws passed 
for the peace, good order, health, comfort and welfare of society; but it can- 
not, under the color of such laws, destroy or impair the franchise or any right 
or power essential to its beneficial exercise. And the power granted to a rail- 
road company, to adjust its tariff of charges, is one essential to the enjoyment 
of its franchise. But, on the other hand regardless of legislation, the company 
will be responsible for its breach of duty as a common carrier in charging exorbi- 
taut freights or making unjust discriminations. A case in point is that of the 
Pacific Railroad of Missouri, which, under its original charter of 1849, and under 
the Act of 1868, had the power to regulate tolls until the year 1878; and the 
Act of 1872 (Adj. Sess. Acts 1872, p. 69) in attempting, meanwhile, to fix regula- 
tions in conflict with those of the company, was held invalid. One aggrieved 
by its charges, could have his damages in court. But the justice or injustice 
of the rates cannot be determined by the legislature. 


Appeal from Johnson County Circuit Court. 
Rogers §& White, for Appellants. 


I. The law impairs no provision of the contract. The 
word “rates” in § 12 of the Actof 1849 (Sess. Acts 1849, p. 
219,) gives only the right to charge proportionate amounts. 
The word “toll ” has the same meaning. (N. E. Express Co. 
vs. Me. CO. R. R. Co., 57 Me., 188.) This contract confers 
no right upon thé company with which this law comes in 
conflict. 

1. The claim of defendant, that it is specially exempt from 
legislation in respect to its regulation of rates, is not in terms 
stated in the charter, and does not exist. (Providence Bank 
vs. Billings, 4 Pet.. 514; 0. & N. W. R. BR. Oo. vs. Attorney 
General of Iowa U.S. Cirenit Court, May, 1875 [not reported]. 
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See exemptions from Taxes, Cool. Const. Lim., 127, 200, 281 
and cases cited.) 

2. Defendatit, as a corporation, is a person and like a nat- 
ural person, subjéct to general legislation. (1 Bouv. L. Dic., 
318; Prov. B’k vs. Billings, 4 Pet. 514; Thorp vs. R. B. R. 
R., 27 Vt., 140; West Riv. Bridge vs. Dix, 6 How., 507; 2 
Kent. Com., 291, 7 Ed.) 

3. The common law obligations of common carriers is to 
make no unjust discriminations or unreasonable charges which 
this statute enforces. (N. E. Ex. Co. vs. Me. Cent. Railroad 
Co.. 57 Me., 188; McDuffee vs. P. R. R. Co., 52 N. H., 430; 
C. & A. R. R. Oo. vs. People, — Ill., —; Harris vs. Pack- 
wood, 3 Taunt., 264.) 

4, Franchises are property, and, as such, subject to all such 
rules and regulations as the good of the community may re- 
quire. (West Riv. Bridge vs. Dix, 6 How. 507; Dartmouth 
College vs. Woodward, 4 Wheat., 518; Charles River Bridge 
vs. Warren Bridge, 11 Pet., 420; R. F. & P. R. v. vs. Louiza, 
13 How., 71; Turnpike Co. vs. State, 3 Wall., 210; The Bing- 
hampton Bridge Case, 3 Wall.. 51 [three Judges dissented] ; 
Peters vs. St. L. & I. M. R. R., 23 Mo., 107.) 

II. This law impairs no valid contract of the charter within 
the meaning of the Constitution. 

1. Franchises are a branch of the king’s prerogative, which 
belong to the State like other property, as a corporate body ; 
and are granted by the legislature as agents of the State. As 
State agents the legislature cannot make a contract conveying 
away legislative power. (2 Blackst. Com., ch. 27; Cool. 
Const. Lim., 282, 525; Greenl. Cr., 67.) 

2. The franchises of defendant belong directly to the mem- 
bers, or are held in trust for them as property. The funda- 
mental obligation of every member of the community as the 
organic principle of civilized society, is that each person holds 
his rights ef person and property subject to all needful regu- 
lations for the common good. There is, therefore, no power 
in the government to release any person or property from this 
obligation. 
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3. The clause of the Constitution as to laws impuiring 
the obligation of contracts applies entirely to legislation 
concerning private rights depending upon contracts, and 
has no reference to legislation that has for its object the 
general good. (Dartmouth College vs. Woodward, 4 Wheat., 
518. 6 How., 511, 27 Vt., 140, cited above; Peters vs. St. 
L. & I. M. R. R., 23 Mo., 107; Gorman vs. Pacific R. R., 26 
Mo., 441.) This law belongs to the class of general legisla- 
tion known as a police regulation. (C. & N. W. R. R. vs, 
Faller, 17 Wall, 560; 0. B. & Q. R. R. Co. vs. Attorney 
General, before cited; 2 Bill of Rights. § 1, Const. 1820; 
Phalen vs. Comm. Va., 8 How., 163.) 

4. A railway franchise is an agency in the company to ex- 
ercise a State function in operating a public highway. De- 
fendant cannot make any discriminations in the beneficial use 
of the function. (Olcott vs. Board of Supervisors, 16 Wall., 
678, Id., 673; Piqua Bank vs. Knoup, 1 Ohio St., 602, Id., 
622; Cool. Const. Lim., 533.) 

5. Detendant has, by its grant, the equivalent to the assess- 
ments and contributions to make and operate a highway be- 
longing to the State as its tolls. These tolls must therefore 
be levied in the most just proportions. (Puffendorf, book 7, ch. 
9, cases cited above.) 

6. The right to regulate its toll, cannot be vested in defend- 
ant as a franchise, or as an incident to the franchise to take 
toll, oras a covenant annexed to that franchise. The right is 
simply legislative, when it affects the public interest. 

7. The claim of the defendant is in conflict with the policy 
of our government, and is in conflict with sections 1, 2 and 
20 of the Bill of Rights of the Constitution of 1820. 


James Baker, with J. N. Litton, for Respondent. 


I. The charter of defendant is a contract between the State 
and defendant, which eannot be altered without defendant's 
consent. Said charter conferred on defendant the exclusive 
right and power to establish the rates to be charged and re- 
ceived by it for the transportation of freight and passengers 
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on its road, and the act in question, so far as it interferes with 
this right and power, is void. (See Adj. Sess. Acts 1868, p. 
114, § 11; Pacific Railroad vs. Maguire, 20 Wall., 36; Wil- 
mington Railroad vs. Reid, 138 Wall., 268; Bailey vs. Pac. R. 
R. [October term, 1874, not vet reported]; Miller vs. State, 
15 Wall., 488 ; Binghampton Bridge Case, 3 Wall., 73; Home 
of the Friendless vs. Rowse, 8 Wall., 431; St. Louis vs. 
Boatm. Ins. & Tr. Co., 47 Mo., 155; State Freight Tax, 15 
Wall., 277; Dane Co. vs. Smith, 13 Wis. 588; Phil., Wilm. 
& Balt. R. R. vs. Bower, 4 Houst. Del., 533; Cool. Const. 
Lim., 577; Pingrey vs. Washburne, 1 Aik., 268; Whiting vs. 
Sheboygan & Fond du Lac R. R., 25 Wis., 167; Att’y Gen’l 
vs. KR. R., 35 Wis., 577; Id., 434; Cumb. Val. R. R. App., 
62 Peun. St., 299.) 

II. Common carriers, whether corporations or natural per- 
sons, must treat all persons alike under similar circumstances, 
and are prohibited from making unjust discriminations. But 
the question whether a discrimination is unjust or not, is a ju- 
dicial question, and for the determination of courts, and not 
the legislature. (People ex rel. Korner vs. Ch. & Alt. R. 
R. 5 Ch. Leg. News, 297; 35 Wis. 589; State vs. Adams, 44 
Mo., 573; St. Louis Co. Ct. vs Griswold, 58 Mo., 199; Ab- 
bott vs. Ricca 42 Mo., 162; Comm. vs. Pro. New 
Bedf. Br., 6 Gray, 339; State vs. Noves, 47 Me., 204.) 

Ill. The Hencienatiens complained of in this case, was 
reasonable and just, and was the result of a necessity, which 
could not be controlled by the defendant or the legislature. 
(Att’y Gen’l vs. Birm. & Derby Junct. R. W. Co., 2 Eng. R. 
W. Cases, 124; Oxlade’s Case, 1 C. B. [N. 8.]. 454: In ve 
Caterham R. W. Co., 1 C. B. [N. §.], 410; Zn re Rosle di 
Cocker Mouth R. W. Oo., 3 C. F. [N. 8.], 692; Jn re Jones 
& East. Counties R. W. Co., 3 C. B. [N. 8.], 718; Hoyer vs. 
Caled. R. W. Co., Scotch Sess. Cas., vol. 17 [N. 8.], 302; 
Strick vs. Swansea Canal Co., 16 C. B. [N. 8.], 245; Baxen- 
dale vs. Lond. & S. West. R. W. Co. , 1 L. R., Exch.,137.) 
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Napron, Judge, delivered the opinion of the court. 


On the first day of April, 1872, the legislature of this State 
passed an act entitled “ An act to prevent unjust discrimina- 
tiuus and extortions in the rates to be charged by the different 
railroads in this State for the transportation of freights on 
said roads.” The first section of this act is as follows: 

“No railroad corporation organized or doing business in 
this State, under any act of incorporation or general law of 
this State, now in force or which may hereafter be enacted, 
shall directly or indirectly charge or collect for the transpor- 
tation of goods, merchandise or property on its said road, for 
any distance, any larger orgreater amount as toll or compen- 
sation than is at the same [time] charged or collected for the 
transportation of similar quantities of the same class of goods, 
merchandise or property over a greater distance upon the same 
road; nor shall such corporation charge different rates for re- 
ceiving, handling or delivering freight at different points on 
its road, or roads connected therewith which it has a right to 
use; nor shall any such railroad corporation charge or collect 
for the transportation of goods, merchandize or property over 
any portion of its road a greater amount as toll or compensa 
tion than shall be charged or collected by it for the transpor- 
tation of similar quantities of the same class of goods, mer- 
chandise or property, over any other portion of its road of 
equal distance; and all such’ rules, regulations or by-laws of 
any railroad corporation as fix, prescribe or establish any greater 
toll or compensation than is herein before prescribed, are here- 
by declared to be void.” 

The third section of this act prohibited any railroad company 
from increasing its rates of toll for transportation, &c., from 
one point to another, by reason of any decrease in its rates 
required by the first section, and declared that the rate of toll 
after the passage of the act should not be altered from what 
it was in the same month and day in the year, 1871. 

The fourth section declared a forfeiture of one thousand 
dollars for any breach of this act, to be recovered by any per- 
son aggrieved. 
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This suit is for a violation of this act by the defendant, set- 
ting out thirty-one breaches of the act, and claiming $1,000 for 
each breach. In each count the allegation is that defendant 
charged and received a greater sum for transporting certain 
merchandise from St. Louis to Warrensburg than it charged 
for transporting the same class of freight in similar quantities 
from St. Louis to Kansas City, the distance from St. Lonis to 
Kansas City being 633 miles greater than from St. Louis to 
Warrensburg. 

The defendant answered, admitting the facts charged, but 
asserting that under its charter, dated March 12, 1849, andan 
amendatory act passed March 1, 1851, and under the act of 
March 31, 1868, the right to regulate its rates of freight, etc., 
was left exclusively to defendant. The answer, moreover, al- 
leges that the rates were reasonable, and that the discrepancy 
stated was owing to the competition which the road had to 
meet at Kansas City from other lines of railroad and from 
steamboats, and denies the validity of the act of 1872. 

To this answer the plaintiff's demurred for various reasons : 

1. Because the provisions of defendant’s charter are not im- 
paired by the act of 1872. 

2. Because the charter of defendant does not authorize it 
to make any such regulation of freights as is provided against 
in the act of 1872. 

3. Because the act of 1872 is a police regulation, authorized 
by the laws of the State and of the United States. 

4. Because defendant’s road is a public highway, and the 
act of 1872 is not void. 

5. Because the charter of defendant does not exempt it from ° 
the operation of the law of April 1st, 1872, under which these 
proceedings were had. 

The court overruled the demurrer, and the plaintiffs elect- 
ing to stand thereon, a judgment for defendant was entered, 
and the case comes here by appeal. 

The questions presented by this case have been discussed 
very elaborately and with great ability on each side; but we 
think the determination of the case depends on the single ques- 
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tion whether this act of 1872 is a valid act so far as the pres- 
ent defendant is concerned. 

It is scarcely necessary to refer to the original charter of the 
defendant, beeause the act of the legislature of March 31st, 
1868, under which the present company bought the road, isa 
change of the original charter. That act declared that “The 
said railroad company shall be subject to the provisions of the 
general laws of the State, now in force or hereafter to be en- 
acted, classifying freights and fixing the regulation rates and 
charges for the transportation of freights and passengers by 
the railroad in this State; provided, that the provisions of 
this section, subjecting the Pacific Railroad to future legisla- 
tion shall not take effect for ten years after the passage of this 
act.” 

This act undoubtedly recognizes the fact that previous to its 
passage, the Pacitic Railroad was not subject to any regulations 
of the legislature, classifying freights or fixing the rates of 
transportation, but subjects the road to such legislative regn- 
lations after 1878. 

The charter of this company had provided that the compa- 
ny “should determine the terms, conditions and manner in 
which merchandise, property and passengers should be trans- 
ported thereon, and that such company should receive such 
tolls and freights as may be determined on by the directors, 
and should keep posted up statements of the rates of tdlls and 
freights to be charged.” 

We hardly think it necessary to revert to the Dartmouth 
College case to justify the assertion that private corpurations, 
although established for public uses, are still entitled to such 
rights as the legislature creating them has bestowed in their 
charter or acts of creation. If the rights so bestowed are in- 
consistent with, or embarrass the power which legislatures 
cannot part with, then such renunciation, by the legislatures, 
would be of no avail, and not bind theirsuccessors. It is not 
contended in this case, that a legislature may not part with its 
right of taxation—one of the most important attributes of 
sovereignty. The contrary has been asserted by the Supreme 
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Court of the United States, and its decisions have been acqui- 
esced in. The right to regulate the tolls on a road, is a mat- 
ter of inferior importance to the State, and if the right of tax- 
ation may be abandoned, it is diffieult to perceive why the 
right of regulation of tolls may not be transferred to the cor- 
poration. 

The power to regulate tolls is then granted to this defend- 
ant, not merely by its charter but by the act of 1868, under | 
which defendant bought. This right, it is conceded, is sub- | 
ject to the inherent right of this State to make police regula- | 
tions and to the common law right of every citizen to hold a 
common carrier responsible for every violation of the railroad 
company of its duty as a common carrier, 

The act of 1872 undertakes to define the obligations of rail- 
road companies, and to declare that a charge for one distance, 
if it exceeds a charge for a longer one, is an unjust discrimi- 
nation. It may be so; but whether it is or not, is a question 
for the courts to decide and not the legislature. The act of 
1872, declares that such discrimination is an unjust one, with- 
ont regard to any circumstances whatever. In other words, 
the legislature, by this act, assume a power which the charter 
had originally granted to the company, and which the act of 
1868 had continued to confide in the-company for ten years 
after the passage of that act, and the only question is whether 
the act of 1868, under which this ruad is now held, is a valid 
act; for if it is, then, primarily, the defendant is invested with 
the power to fix its rates of freight and passage, subject to 
such police regulations as the State always retains power to 
make. This term, “ police,” is a very indefinite one. Per- 
haps Judge Cooley’s definition may be considered as exact a 
one as we shall find: “ Police regulaticns,” says the author, 
“must have some reference to the comfort, safety or welfare 
of society; they must not be in conflict with any of the pro- 
visions of the charter; and they muet not, under pretense of 
regulation, take from the corporation any of the essential 
rights and privileges which the charter confers. In short, 
they must be police regulations in fact, and not amendments 
of the charter or curtailment of the corporate franchise.” 
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This subject was thoroughly examined in the Court of Er. 
rors and Appeals of the State of Delaware, in the case of the 
Philadelphia, W. & B. R. R. Co. vs. Bowers (4 Houston R,, 
506), a case very much like the present in all respects. In — 
that case, it was held that the power of the company to ad. 
just its tariff of charges by its own officers according to their 
views of the necessities of business and of justice to the pub- 
lic, having been confided in the franchise granted to the com- 
pany without any reservation of legislative supervision or con- 
trol, the legislature of the State had no right to assume con- 
trol of such regulations, and undertake to fix, by law, differ- 
ent rates from what the company had fixed; that the power 
thus granted to the company was an essential one to the en- 
joyment of its franchise, and must be presumed to have been 
the consideration for which the corporators accepted the char- 
ter. And in regard to the police power, it was held that the 
legislature may, at all times, regulate the exercise of the cor- 
porate franchise by general laws passed for the peace, good 
order, health, comfort and welfare of society, but that under 
the color of such laws it could not destroy or impair the fran- 
chise, nor any right or power essential to its beneficial exer- 
cise. 

In this opinion of the Court of Appeals of Delaware, we 
heartily concur; it being understood that any citizen has the 
right, without regard to charters, and without any act of the 
legislature, to hold the company responsible for any breach of 
its duty as a common carrier, in charging exorbitant freights 
or tolls, or in making unjust discriminations. 

The objection to the act of 1872 is, that the legislature un- 
dertook to pronounce certain discriminations unjust, made by 
the company. This the legislature had no power to do. The 
right to fix the tolls had been already confided to the defend- 
ant until the year 1878. 

An arbitrary rule was adopted by the legislature determin- 
ing that certain rates were unjust. Whether they were soor 
not, was a matter depending on circumstances, of which the 
legislature were not made judges. The liability of the de- 
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fendant at common law and on general principles not abro- 
gated by the legislature, was a matter for the determination 
of courts of justice with the aid of juries. (New England 
Ex. Co. vs. Maine Cent. R. R. Co., 37 Me., —; McDuffie vs. 
The Portland and R. Railroad, 52 N. H., 480; Att’y-Gen’l 
vs. R. R. Co., 35 Wis., 432.) 

We are, therefore, all of opinion that the aet of the legiela- 
ture of April 1, 1872, was invalid, so far as it affects the de- 
fendant. 

Judgment affirmed. The other judges conenr. 





Henry Cunntncuam anv Lavra Conninenam, Respondents, 
vs. Tue Paciric Rartroap, Appellant. 


1. Railroads—Taking material in construction of—Statutory method of ascer- 
taining damages—Failure of parties to agree as touching, non-rectial of in 
record of justice—Service on parties by justice of the peace, proof as to.— 

Ist. The method of procedure for ascertaining damages done the owner by tak- 
ing material from his land for the construction of a railroad (R. C, 1855, ch. 89, 
3 22; see also Wagn. Stat., p. 302-3, 3 11), is a summary one, and must be 
strictly pursued, and every essential pre-requisite, culled for by the statute, 
must affirmatively appear on the face of the proceedings in order to give 
them validity. Thus the failure of parties to agree, as to the value of the ma- 
terial taken, is a jurisdictional fact, necessary to empower the justice to ap- 
point house-holders to ascertain the damages, etc., as in the above section 
provided; and in suit upon the award, made by the appraisers, the failure of 
the record of the justice to recite such non-agreement is an omission fatal to 
recovery ; and it is an omission, also,which parol evidence cannot supply. 

2nd. But even in ordinary actions before a justice of the peace, his jurisdiction 
must somewhere appear on the face of the proceeding, in order to their valid- 
ity. And where the record fails to show that the defendant was notified as 
the law directs, this defect cannot be supplied by parol proof that a summons 
alleged to be lost, was issued by the justice, and served by the constable. un- 
less that proof goes further, and shows, also, the substantial contents of the 
summons, and of the return thereon: establishing the facts on whom, and by 
whom, the service of the writ was had, and the method of that service. —(Mc- 
Cloon vs. Beattie, 46 Mo., 391, approved.) 


Appeal from Jackson County Circuit Court. 
3—VOL. LXI. 
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John NM. Litton, for Appellant. 


I. The record of the justice was a nullity, because it 
failed to show affirmatively, upon its face, that an attempt 
to agree upon the damages done, was made before the 
appointment of the appraisers. This is a condition pre. 
cedent to the authority of the justice to make the ap- 
pointment, and to the authority of the appraisers to act, 
It is a jurisdictional fact. (1 R. C. 1855, 421. § 22:1 
Wagn. Stat., 302, §11; Ells vs. Pacific Railroad, 51 Mo., 
203; Leslie vs. City of St. Louis, 47 Mo., 474; Ander. 
son vs. City of St. Lonis, 47 Mo., 485; Lind vs. Clemens, 
44 Mo., 540; United States vs. Reed, 56 Mo., 565; 8 
Johns. Cas., 108; 1 Redf. Railw., 239. §§ 65 ef seg ; Cvol, 
Const. Lim.; Hansburger vs. Pacific Railroad, 43 Mo., 196; 
State vs. Metzger, 26 Mo., 65; State vs. Woodson. 41 Mo. 
227; Schell vs. Leland, 45 Mo., 289; Lacey vs. Williams, 
27 Mo., 282; Bush ve. Schneider, 27 Mo., 103 ; McCloon vs. 
Beattie, 46 Mo., 391 ;, Dillard vs. St. Lonis, K. C. & N. R.R. 
Co., 53 Mo., 74; Thatcher vs. Powell, 6 Wheat., 119; Comm. 
Ct. of Talladega vs. Thompson, 18 Ala., 694; 16 Ind., 310.) 

F. M. Black, for Respondents. 

I. The instructions, and especially those which were given 
for defendant, require all the jurisdictional facts to be shown 
by the plaintiff, aside of the recitals of the justice and award, 

II. By the statute defendant had the right of appeal from 
the award made by the Commissioners and could have reviewed 
the whole matter in the Cirenit Court, but having failed to do 
so, none of the matters raised by the record are subject of re- 
view. 

Suerwoop, Judge, delivered the opinion of the court. 


Action on an award, made in 1864, by three householders, 
appointed by a justice of the peace, under the provisions of 
§ 22, ch. 39, 1 R. C., 1855, whereby it is provided that if the 
owner of land and the railroad company “ cannol agree” as 
to the damages done in consequence of taking materials from 
the land in constructing the road, those damages shall be as- 
certained by “three impartial aud disinterested householders,” 
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but that the applicant for such an appointment of commis- 
sioners must show to the justice that ten days notice had been 
given to the other party prior to making the application, and 
no award is to be obligatory without such notice. 

It will be readily seen that the method of procedure, as 
above pointed out, is a summary one. The well settled rule 
in such cases is, that the statute which gives a remedy of this 
character must be strictly pursued. And it is equally certain 
that compliance with every essential pre-requisite of the stat- 
ute, conferring the authority, must affirmatively appear on the 
face of the proceedings had, or else they will be possessed of 
no validity whatever. And the same doctrine obtains, and 
with equal strictness, in courts of general, as in courts of in- 
ferior or limited jurisdiction. And the reason assigned for 
the rigidity of the rule is. that these summary and statutory 
proceedings are in derogation of common law and common 
right, and, therefore, should be confined within the precise 
boundaries laid down and marked out by the statute, which 
gives origin to such extraordinary remedies. 

In the case before us the record of the justice fails to recite 
that the parties could not agree. This is a fatal defect; for 
it is only upon such failure that the justice has any authority 
to act. By reason of this, the failure of the parties to agree 
becomes a jurisdictional fact. which, of necessity, must appear 
on the face of the proceedings in order for them to wear the 
hue and complexion of legal validity. 

The statute under consideration which, at the instance of 
an individual, compels a railroad company to pay as damages 
an amount assessed by three men, in whose selection it has 
had no choice, is clearly not distinguishable in point of prin- 
ciple from one which permits such company to condemn in a 
manner equally summary the land of a private person. And 
yet, under a statute of the latter description, where it was pro- 
vided that proceedings for the condemnation of land for the 
right of way might be instituted, upon the refusal of the 
owner to relinquish the same, it was held that, although the 
proceedings were had in the Circuit Court, the refusal of 
the owner to relinquish was a jurisdictional] fact, in the ab- 
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sence of the recital of which,the judgment of condemnation 
was worthless. (Ells vs. Pacific Railroad, 51 Mo., 200; Lind 
vs. Clemens, 44 Mo., 540; Leslie vs..The City of St. Lonis, 
Id., 479 ; Reitenbaugh vs. Chester Val. Railroad Co., 21 Penn, 
St., 100.) 

And the record in such cases must be perfect and complete 
in and of itself, and cannot be eked out by extraneous evi- 
dence. (Young vs. Thompson, 14 II]., 380 and cases cited ; 
Nicholas vs. Bridgeport, 23 Conn. —; Kellogg vs. Me- 
Laughlin, 8 Ohio, 116.) So that even if the attempts made 
by the plaintiffs at the trial to supply any deficiency in 
the record of the appointment of the commissioners who 
made the award had been successtul, it would have been of 
no avail. 

But even were we to treat the steps taken, which resulied 
in the award, as an ordinary action before a justice of the 
peace, and therefore hold the rigid rule heretofore spoken of 
as inapplicable here, it is not seen how this would better the 
case of the plaintiffs, as another rule, equally potent in pre- 
cluding them of a recovery, comes in and asserts itself. That 
rule is this: where the proceedings of inferior courts, whose 
method of procedure is not in accordance with the course of 
the common law, are called in question, the jurisdiction of 
those courts being thus special and limited, will not be pre- 
sumed, but must, of necessity, appear and be distinctly dis- 
closed on the face of those proceedings; otherwise no validity 
will attach thereto. (Hansberger vs. P. R. R. Co., 43 Mo., 
196 ; State vs. Metzger, 26 Mo., 65.) 

Here the record of the justice fails to show, as above stated, 
the inability of the parties to agree, and, in addition to that, 
fails also to show that the defendant was notified, as the law 
directs. Nor is this lack supplied by the testimony in refer- 
ence tv a “summons issued by the justice and served by the 
constable of Kaw township, on some local agent of Kansas 
City,” as the witness does not pretend to state the contents of 
the summons, nor of the return thereon, nor on whom nor 
how served. (McCOloon vs. Beattie, 46 Mo., 391.) When it 
is attempted to supply, by parol, the contents of a lost instru- 
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ment, the testimony should certainly be of a more explicit 
character than that above mentioned, and should substantially 
supply the loss which has occurred, so that the nature and con- 
tents of the lost paper can be, in substance, ascertained, and 
not be left to mere conjecture. 

There were numerous other points in the record, to which 
our attention has been called, but it becomes unnecessary to 
notice them. 

In conclusion: whether, then, we regard the proceedings 
had before the justice, which resulted in the award, as of an 
ordinary or of an extraordinary and summary character, the 
result reached must be the same, that they furnish no valid 
basis whereon that award can rest. 

Judgment reversed ; Judge Vories absent; Judge Hough 
not sitting, having been of counsel: the other judges concur. 





Wa. Evans, ef al., Appellants, vs. Jas. Rosserr, et al., Re- 
spondents. 


1. Judgment for cosis—Appeal.—A judgment for costs is not a final one from 
which appeal will lie. 


Appeal from St. Clair County Circuit Court. 
C. B. Nelson and G. B. Gantt, for Appellants. 
LaDue, Vance & Fyke, for Respondents. 
Hoven, Judge, delivered the opinion of the court. 


There is no final judgment in this case. The judgment 
which appears in the transcript is one for costs only, and is 
not a final determination of the rights of the parties in this 
action. 

We cannot depart from the previous rulings of this court 
on this subject, and the appeal must therefore be dismissed. 
The other judges conenr, except Judge Vories, who is ab- 
sent. 





JEFFERSON CITY. 


Coates, et al. v. M., K. & Texas Rly. Co. 








Josuua Coares and Crarrorn Dowe tt, Respondents, vs, 
Tue Missovut, Kansas & Texas Ratwtway Co., Appellant. 


1, Railroads—Damages— Escape of sparks—Kindling of grass adjoining track 
and shavings attached to plaintiffs’ house—Prozimate cause of damage— 
Contributory negligence.—In suit for damages against a railroad company for 
the burning of a building of plaintiff, caused by the escape of sparks from de. 
fendant’s locomotive, it appeared that the house was uncompleted and of 
frame, situated about one hundred feet from the track; that the carpenter 
had suffered shavings to accumulate about the house, and that the sparks 
were blown by a high wind from the locomotive into the dead grass adjoining 
the track, and from thence fire was communicated to the shavings and the 
building. 

Held, as follows: 1st. The escape of the fire from the engine was the proximate 
cause of the damage, and proof of its escape established a prima facie case 
of negligence which would render the company liable. But to rebut such pre- 
sumption defendant might show its employment of careful and competent ser- 
vants, and use of the best contrivances to prevent the escape of fire. Such 
facts being shown, it devolved upon plaintiff to prove actual negligence on the 
part of defendant. 2nd. In accumulating combustible material plaintiff and 
defendant were equally negligent, and plaintiff could not recover on that 
score. (See Fitch vs. Pac. R. R., 45 Mo., $22.) 


Appeal from Henry County Circuit Court. 


Jno. Montgomery, Jr., for Appellant. 


I. Instruction No. 6 for plaintiff states an abstract proposi- 
tion of law not suflicieutly connected with the testimony. 
(Devitt vs. Pac. R. R., 50 Mo., 302.) 

Nor does it permit the jury to determine how far plaintiff's 
negligence contributed to the damage. It seems to tell the 
jury that plaintiff “contributed remotely.” (Turner vs. Lo- 
ler, 34 Mo., 461; Merritt vs. Given, 34 Mo., 98; Ham vs. 
Barrett, 28 Mo.,388; Rose vs. Spies, 44 Mo., 22.) Plaintiff 
negligently allowed dry shavings to accumulate in an exposed 
position near his house, and-whether his negligence contribu- 
ted directly or remotely, is a question for the jury. (Kesee vs. 
Ch. & N. W. R. &., 30 Lowa, 82.) 

‘ II. Instruction No. 5 asked for defendant, should have been 

given. This proposition is sanctioned by Fitch vs. Pac. R. 
R.. 45 Mo., 324; see also, Kellogg vs. Ch. & N. W. R.R., 
26 Wis., 223; Ohio & Miss. R. R. vs. Shanefelt, 47 Lll., 497; 
lil. Cent. R. R. vs. Nunn, 51 II1., 78. 





OCTOBER TERM, 1875. 





Coates, et al. v. M., K. & Texas Rly. Co. 





III. Instruction No. 4 asked by defendant, should have 
been given. Its object was to explain to the jury the legal 
effect of plaintiffs’ testimony. The negligence inferred from 
the escape of fire being rebutted, plaintiffs were bound to 
prove affirmatively some other act of negligence, in order to 
recover. (Fitch vs. Pac. R. R., supra; Smith vs, Han. & 
St. Jo. R. R., 37 Mo., 287; Ill. Cent. R. R. vs. Wells, 42 Il., 
407.) 


LaDue & Fyke, for Respondents. 


I. The defendant did not offer any evidence to show that 
at the time of the injury the servants of defendants were con- 
ducting themselves or their engine carefully and skillfully. 
The mere fact that they were generally prudent and careful 
men, would not rebut the presumption of carelessness raised 
by proof of the fact that fire did escape from the engine under 
their charge. ; 

If. The instructions given on the part of plaintiff were evi- 
dently correct. The first instruction told the jury that the 
fact that fire escaped from defendant’s engine and consumed 
the building (and all the facts were admitted by the pleading 
were facts from which the jury might infer negligence, and 
left the burden on defendant. This is the law. 

III. The second and third instructions on the part of plain- 
tiff properly instructed the jury ae to the degree of care re- 
quired of defendant. (Bedford vs. Han. & St. Jo. R. R. Co., 
46 Mo., 456; Fitch vs. Pac. R. R. Co., 45 Mo., 322.) 

IV. The first and second instructions asked by defendant 
were properly refused, judging from authorities above cited. 

V. The sixth instruction given for plaintiff correctly de- 
clared the law upon the question of contributory negligence. 
(Kellogg vs. The Chicago & North Western R. R. Co., 26 
Wis, 223.) 

VI. The fifth instruction asked by defendants was properly 
refused. (26 Wis., supra.) 

VII. The master mechanic, in his eross-examination, testi- 
fies that instructions are given to close the dampers in run- 
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ning over wooden bridges. If an engine can be run overa 
wooden bridge with the dampers closed, it would certainly 
be negligence of the grossest kind to pass through a village, 
when the defendant has suffered grass to remain on its right 
of way, with the dampers open. 


Napron, Judge, delivered the opinion of the court. 


This action was to recover damages for the burning down 
of a building in the town of Ladue, by the escape of fire from 
one of the locomotives of defendant. The basis of the action 
was negligence and unskillfulness on the part of the employ- 
ees of the company, in setting fire to the dead grass near the 
house. The honse was a one story frame building, not en- 
tirely finished, situated about one hundred feet from the 
track. It was about twelve o’clock in the day when the fire 
occurred, and the wind was very high and blowing from the 
track towards the town. The grass near the track was dry 
(it was the middle of October), and in front of the house was 
a workbench, snrrounded with shavings. 

The plaintiffs proved that the fire was started by coals or 
cinders from engine No. 25. 

The defendant then introduced witnesses who stated that 
the engineer and firemen of No. 25 were competent, skillful, 
reliable and careful officers, and that engine No. 25 was a first 
class engine in all respects and supplied with every improve- 
ment, down to the latest, for preventing the escape of fire. 
The master mechanic stated that it was impossible to run an 
engine without keeping the dampers open; “that the ash pan 
was immediately under the grate, and the motion of the train 
shakes the ashes and coals through the grate into the ash pan, 
and the dampers are at each end of the ash pan, and of course 
when opened the wind sweeps the fire out of the ash pan on 
the track.” The witness stated that no mode has ever been 
devised us yet to prevent this, and that fire must escape from 
the best of engines. 

The court gave the following instructions at the instance 
of the plaintiff : 
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1. The court instructs the jury on the part of the plaintiff, 
that the fact of fire escaping from defendant’s engine, light- 
ing upon and igniting the dead and dry grass, and other com- 
bustible matter, suffered by the defendant to accumulate up- 
on its right of way adjoining plaintiff's property in the town 
of Ladue, and, by spreading, communicated to plaintiffs prop- 
erty and destroyed the same, are facts from which the jury 
may infer negligence on the part of defendant’s agents, offi- 
cers and servants, and leaves the burden of exonerating them 
on defendant. 

2. It is the duty of every man so to use his own property 
as not to cause injury to that of his neighbor, and the fact of 
fire escaping from the engine of a railroad company and com- 
municating to the property of others is a fact to be considered 
by the jury in determining the question of negligence on the 
part of defendant. And if the jury believe from the evidence 
that the defendant. its officers, agents or employees, negli- 
gently permitted fire to escape from the engine of defendant, 
and that it communicated to and destroyed or consumed the 
property of plaintiffs, as alleged in the petition, they will find 
for plaintiffs and assess the damages at such sum as the jury 
may believe from the evidence the store was reasonably 
worth. 

3. The court instructs the jury on the part of the plaintiff, 
that the defendant in the case was bound to a degree of care and 
diligence in proportion to the degree of damage, and the prob-— 
able extent of injury to the property of others in case of neg- 
ligence, and if the jury believe from the evidence that the de- 
fendant, its agents or servants, or employes failed to exercise 
that degree of care and caution which they might have done 
under the circumstances, in consequence of which fire escaped 
from the engine of the train in their use, and communicated 
to and burned the property of the plaintiff, as alleged in the 
petition, then they will find for the plaintiffs. 

4. The question whether the injury sustained was too re- 
mote or consequential, is for the exclusive determination of 
the jury, and the fact ut the honse being situated some dis- 
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tance from the railroad track of defendant will not prevent a 
recovery on the part of plaintiffs, if the jury believe it was 
one continuous fire fromthe place where it ignited in the 
grass to the house. 

5. The court farther instructs the jury that the question of 
negligence and carelessness on the part of the defendant, its 
agents, servants, etc.; is a fact to be determined by the jury 
from all the evidence. 

6. The court instructs the jary that although the plaintiffs 
may have been guilty of some negligence in suffering the 
shavings to accumulate around the store-house, which may 
have contributed remotely to the destruction of their prop- 
erty, yet if defendant’s agents or employees, or either of 
them, was guilty of negligence in suffering the dead and dry 
grass to accumulate upon the right of the way, or unlawfully 
to provide good and spitable contrivaiuces for the prevention 
of the escape of fire from the engines, or in using or manag- 
ing the same, and that such negligence on the part of the 
agents atid employees was the immediate cause of the burn- 
ing, and that with the exercise of prudence on the part of such 
agents and employees the fire might have been prevented, 
then the defendant is liable in the action, and the jury will 
find for the plaintiffs. 

All of which instructions were given by the court, to which 
defendants duly excepted. 

The defendant prayed the court to instruct the jury as fol- 
lows, viz: 

1. The court instruets the jury that negligence is a fact to 
be proved like any other fact, and before the plaintiffs can 
recover in this action they must prove affirmatively to the 
satisfaction of the jury that the defendant was guilty of neg- 
ligence in setting the fire which consumed the house of plain- 
tiffs. 

2. There is no conclusion or presumption of negligence on 
the part of defendant becanse fire escaped from the engine. 

8. Ifthe jury find from the evidence that the high winds 
prevailing on the 7th day of October, 1871, were the imme- 
diate cause of the destruction of plaintiffs’ building and that 





OCTOBER TERM, 1875. 





Coates, et al. v. M., K. & Texas Rly. Co. 





but for the high winds and dry condition of the grass and the 
shavings which had been suffered to accumulate about or 
around said building, the same would not have been burned, 
then the defendant is not liable if the jury find that the fire 
did escape from defendant’s engine or train of cars, without 
negligence on the part of defendant or its employees, or de- 
fects in the machinery. 

4. The inference that because fire escaped from defendant’s 
engine it was guilty of negligence may be fully rebutted by 
the defendant’s showing to the satisfaction of the jury that 
it used the best machinery and contrivances to prevent such 
a result, and that careful and competent servants were em- 
ployed by it; and if this inference of negligence is overcome 
by the evidence of defendant, before the jury can find for the 
plaintiffs, they, the plaintiffs, must prove affirmatively other 
acts of negligence of defendant. 

5. Althongh the jury may find from tlie evidence that the 
defendant permitted the grass on the right of way to remain 
in its natural condition, yet if they find that the plaintiffs 
suffered the grass around and about their house to remain in 
a similar condition, and unless they had allowed it to so re- 
main they would have suffered no injury, they cannot on that 
account recover of defendant, unless the jury find further 
that the fire was set negligently by defendant. 

All of which instructions the court refused to give and the 
defendant properly excepted. The court of its own motion 
then gave the following instructions : 

1. The court instructs the jury that negligence is a fact to 
be proved like any other fact, and before the plaintiffs can 
recover in this action, they must prove affirmatively to the 
satisfaction of the jury that defendant was guilty of negli- 
gence in setting the fire which consumed the house of plain- 
tiffs, or in permitting the dry grass to remain on its property. 

2. Before the jury can find for the plaintiffs, they, the 
plaintiffs, must prove affirmatively acts of negligence of de- 
fendant. 

To the giving of which defendant at the time properly ex- 
cepted. 
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The only question discussed in this court relates to the pro- 
priety of the instructions. The rules of law relating to the 
liability of R. R. companies in losses occasioned by fires, are 
thoroughly diseussed by Judge Bliss in his opinion in the 
case of Fitch vs. Pacific R. R. Co., 45 Mo., 324, and from the 
conclusions reached by the court in that case we are not dis- 
posed to depart, and the Circuit Court in the present case 
seems to have had in view the principles settled in the case 
of Fitch. But examining the instructions in connection with 
the proof offered, two objections have been taken which we 
think require a reversal of the judgment. The first objection 
relates to the question of contributory negligence on which 
an instruction (No. 6) was given for plaintiffs. 

Abstractly considered, the instruction is undoubtedly the 
law, but on the facts in evidence it may have been calculated 
to mislead. Judge Bliss observes in the case of Fitch, that 
where the gravamen of the charge of negligence consisted in 
defendants allowing the grass to accumulate on the track, it 
was competent for defendant to show that the plaintiff had 
suffered a similar accumulation and that without it he would 
have suffered no injury: “ Both causes,” observes the learned 
judge, “were equally remote, and the proximate cause was 
an accident, and one could not, with a good face charge the 
other with a specific neglect of which he was also guilty.” 

In the present case the plaintiffs house was only about a 
hundred feet from the railroad track. It was not completed, 
and the carpenter suffered the shavings to lie around the 
house, which were just as combustible as the adjoining grass. 
One would suppose that persons building so close to a rail- 
road would see that no excuse of this sort should be offered 
to the company in case of fire. It appears that no contriv- 
ances can utterly prevent the escape of fire, and if the rail- 
road company ought to have the grass under and around the 
track burned, so ought the persons who are co immediately 
on the road to take the necessary precautions. Of course, a 
farmer who lived two or three miles off might not reasonably 
be expected to apprehend danger, but every case depends on 





OCTOBER TERM, 1875. 





Coates, et al. v, M., K. & Texas Rly. Co. 





—— 


the peculiar circumstances attending it, and the object of 
courts trying such cases, should be to apply general princi- 
ples to the facts of the particular case being tried. 

But the main objection to these iustructions is the refusal 
of the court to give the fourth asked by the defendant, after 
giving the first asked by plaintiffs. When it is proved that 
the fire escaped from an engine of defendant, a prima facie * 
case of negligence is established, and this was sv declared in 
the first instruction given for plaintiff. But to rebut that in- 
ference which is declared in the case cited to be a reasonable 
one, the “defendant should show that the best machinery and 
contrivances were used to prevent such a result, and that care- 
ful and competent servants were employed.” 

Evidence to this effect was given in this case, (whether sat- 
isfactory to the jury or not, is not material,) but if the jury 
believed it, then it devolved on the plaintiff to show some- 
thing more than the mere escape of fire from the engine and 
the destruction of his honse by this fire which only made ont 
a prima facie case. The burden of proving actual negli- 
gence then devolved on him and this is really so declared to 
be the law in the instructions given by the court of its own 
motion; but as the court had at plaintiffs instance given a 
specific instruction in regard to what constituted a prima fa- 
cie case, the instruction No. 4, asked by defendant in regard 
to what would rebut it, should have been given. The jury 
was liable to be misled by such abstractions. 

The judgment will be reversed and the cause remanded ; 
the other judges concur. 
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Daviv P. Woop, Appellant. vs. ALorg Avevstine, 8r., ef al., 
Respondents. 


1. Executions—Venditioni exponas wnder act of 18683—Sale of additional prop 
erly— Title.—-Under the act of March 8d, 1863 (Sess. Acts 1868, p. 20, 2 1), 
where an execution was an ordinary vendilioni exponas not commanding a levy 
upon property in addition to that formerly seized, a sale of property not in. 
cluded in the previous levies would convey no title. 

2. Trustee—Purchaser from with notice of trust-—Doetrine as to-—A pplication of to 
sales at public vendue.—The doctrine that a purchaser from 4 trustee with no- 
tice of the trust shall be charged with the same trust in respect to the prop. 
erty as the trustee from whom he purchased, has no application to sales of 
trust estates at public vendue in accordance with the deed. 

. Trustees—Sale under deed of trust without request of beneficiary.—Where the 
power of a trustee, in a deed of trust given to secure a number of creditors, to 
sell, is conditioned simply on the non-payment of the deed, and not on the re. 
quest of any one of the beneficiaries, he may sell on default without such re. 
quest, and a recital, in his trustee’s deed to the purchaser, that such request 
was made, may be treated as superfluous. And a beneficiary, purchasing at 
such sale, takes, not merely a trust for his co-beneficiaries, but, a valid ticle as 
against them. 

. Note—Mortgage to secure—Action on after statute has barred note.—Where, 
before a note is barred by the statute, a mortgage is given to secure its pay- 
ment, a recovery may be had on the mortgage, although at the date of bring. 
ing suit, the time limited by the statute has expired, and the note standing 
alone would be barred by its operation. 

. Sheriff's sale—Purchaser cannot attack former conveyance of judgment debtor 
without showing good title—A purchaser at sheriff’s sale cannot attack a prior 
conveyance by the judgment debtor on the ground of fraud, without showing 
an equitable or legal title in himself. 


Appeal from Franklin Circuit Court. 
Ewing § Smith, with James Halligan, for Appellant. 


I. The property sold to Maupin & King was not embraced 
in the writs of venditiont exponas, aud heuce they got no 
title. (Maupin vs. Emmons, 47 Mo., 305; Means vs. La- 
Vergne, 50 Mo., 343; Bates vs. Miller, 48 Mo. 409.) 

Il. The defendants having shown no legal or equitable title 
in themselves, were not in a situation to question the prima 
facie title of plaintiff, nor to go into an investigation of the 
alleged frands of Hammock and others. Defendants were 
strangers, and were in no way affected by the alleged frand, 
and certainly could not be heard to impeach plaintifi’s title 
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for frand. (McLaughlin vs. McLaughlin, 16 Mo., 242; Reed 
vs. Willams, 48 Mo., 344; Sto. Eq., ch. vii. $$ 371-2, et seg ; 
Johnson vs. Jeffries, 30 Mo., 423; Hiney vs. Thomas, 36 Mo., 
377; Bates vs. Miller, 48 Mo., 409; 47 Mo., 304.) 

II[. Even though the debt was barred by the statute of 
limitations, yet it could be enforced as long as the deed of 
trust was effectual and available. (Ang. on Lim.; 77-8.) 

The deed of trust would continue in force twenty years, 
and until the lapse of that time no presumption of payment 
could arise. (Chouteau vs. Burlando, 20 Mo., 482; Ang. on 
Lim., 497.) 

IV. But in this case there was an acknowledgment in 
writing of the subsistence of the debt in the execution of the 
deed of trust, within ten years next before the sale by the 
trustee, and therefore the statute of limitations could have no 
application to the case. (Moreau vs. Detchemendy, 38 Mo., 
522; McNair vs. Lott, 34 Mo., 285; 2 Washb. Real Prop., 
219, s. p., 590.) 

V. The trustee was authorized to sue on a default. No 
concurrence of all tie beneficiaries was stipulated in the deed 
of trust, and none was necessary. (Hill Trust., 476-9, et seg ; 
9 Mo.. 280; Barnett. vs. Pratt, 22 Pick., 556.) But neither 
defendants nor their grantors were beneficiaries. They were 
strangers, aud had no right to complain if any irregularity ex- 
isted. 
J. B. Martin, with T. A. Lowe, for Respondents. 





















I. Having purchased the land at the trustee’s sale, without 
the consent or even notice of his co-beneficiaries, plaintiff 
tukes the land as a trustee for them, and therefore cannot 
maintain this action, because there are other parties whose in- 
terests cannot be determined in this proceeding. (Perry 
Trusts, I Vol., §§ 217, 297; 2 Vol., 228; Tiff. & Bul. Tr. pp. 
97, et seg.) They havea substantial outstanding equitable title 
which would bar plaintiff's recovery in his own right. (Gur- 
no vs. Janis, 6 Mo., 330; McDonald vs. Schneider, 27 Mo., 
405; Noreum vs. D’CEnch, 17 Mo., 98.) 
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Il. The trustee had no authority, under the deed, to sell 
‘ merely on the request of plaintiff, and his deed to plaintiff 
was void. 


Napron, Judge, delivered the opinion of the court. 


This was an ejectment to recover certain lots and lands in 
Franklin county. The plaintiff's title originated in a sale by 
a trustee, made to him under the deed, after due notice and 
a public auction. .The deed of trust was made January 2d, 
1861, by one Hammock and wife to a trustee, J. W. Ming, 
the party of the third part being W. C. Ming, and recites that 
whereas the said Hammock, on the 3d of November, 1860, 
made and delivered to W. O. Ming, of the firm of Ming, Mee- 
ghan & Co., his obligation assuming the payment of certain 
debts particularly described in a schedule attached to the deed, 
and the said W. O. Ming here assumed other debts, &c., more 
particularly set forth in another schedule ; then if said Ham- 
mock should pay said debts, the deed was to be void, ete., 
otherwise to remain in full force, and the said J. M. Ming 
may proceed to sell the property, or so much as may be ne- 
cessary to pay the amount in said schedule, at public vendue, 
for cash, at New Haven, first giving thirty days’ notice by 
advertisement, ete., and upon the sale and purchase shall exe- 
cute and deliver a deed, etc.; and any statement of facts as 
recited by the said trustee in relation to the non-payment of 
the money and the advertisement, sale, receipt of the money 
and the execution of the deed, should be prima facie evi- 
dence of such facts, and the trustee shall, out of the proceeds, 
proceed to pay, ete. The two schedules contained the names 
of a great number of creditors, among whom was Wood, the 
plaintiff in this case. 

Wood became the purchaser at this sale, and the sufficiency ° 
of the notice and of the deed are not disputed. The sale was 
made in 1870, and the deed also. 

The defendants relied on a deed from the sheriff under a 
sale on a venditiont exponas made prior to the sale by the 
trustee, and deeds from the purchaser at said sale to them ; 
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and then offered a variety of deeds to show that Hammock’s 
deed of trust was fraudulent. 

Hammock, it was agreed, had been adjudged a bankrupt 
and discharged in 1867. 

The defendants were in possession, and had made valuable 
improvements on the land. 

There was evidence given by defendants to show that the 
deed of trust was frandulent and void. 

The following instructions, or rather declarations of Jaw, 
were given, and as they explain the grounds upon which the 
ease was decided, they are copied : 

1. “The execution under which the property was sold by the 
sheriff in 1864 was an ordinary vendtlioné exponas without 
command to levy on additional property, and the sheriff had 
no authority to levy upon other property not included in for- 
mer levies, and the levy by him on lots 103 and 104 was 
without command of the writ and without authority, and the 
sale under said levy to Maupin & King was void, and the 
sheriff's deed under said sale conveyed no title to Maupin & 
King, and they took no title thereby.” 

2. “ The defendants in this case claiming under Maupin & 
King who had no title, are not in a situation to inquire into 
the alleged frands of the deeds of Ming and Hammock to J. 
M. Ming. Having neither equitable nor legal title to the 
property in question, they cannot investigate said alleged 
frauds.” 

3. “If the court believes that the defendants claim title by 
deeds of warranty, and are in possession of the same under 
said deeds, and in good faith have cultivated said lands and 
erected improvements thereon, then such facts constitute in 
law a color of title sufficient to entitle the defendants to set 
up an equitable defense to plaintiffs right of recovery.” 

4, “If the court finds that at the time of the sale of the 
premises by the trustee, the notes of Wood mentioned in 
schedules A. and B, attached to the deed of trust, are barred 
by the statute of limitations, then such sale was void, and suid 
trustee’s deed to plaintiff vested in him no title whatever. 

4—voL. LXI. 
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5. “If the plaintiff was one of several beneficiaries in the 
said deed of trust and directed the said trustee to sell under 
said deed, and said trustee did sell, and plaintiff became the 
purchaser at said sale, then such sale is void, and the issues 
must be found for defendants, unless the remaining unpaid 
beneficiaries joined in such request.” 

These are the instructions given—some asked by plaintiff, 
and some by defendant. 

The first instruction is manifestly in accordance with the 
opinion of the court in Maupin and others vs. Emmons, 47 
Mo., 305; Bates vs. Miller, 48 Mo., 409, and Means vs. La- 
Vergne, 50 Mo., 343. 

The 4th and 5th instruetions present the points upon which 
the case turned in favor of defendants, and we think they 
were wrong. 

The doctrine that a purchaser from a trustee with notice of 
the trust shall be charged with the same trust in respect to 
the property as the trustee from whom he purchased, has no 
application to sales of trust estates at public vendue in ae- 
cordance with the deed. 

The sale by the trustee was authorized by a failure to pay 
the debts secured by the express provisions of the deed. The 
power to sell was not conditioned on the application of any 
particular creditor secured, but upon the failure to pay ; al- 
though the failure to pay the debt secured and the request 
of one of the creditors was recited in the deed made by the 
trustee, such recital was superfluous. It was sufficient to an- 
thorize a sale that there was a failure to pay the debts secured 
at the time they were due. ‘To require all the beneficiaries 
to unite in the request is not provided for in the deed, and to 
hold the purchaser’s title ata sale made in conformity to such 
deed, to invest him merely with a trust for the co-benefi- 
ciaries, would defeat the purposes of such deeds and sales. 

The position of the court that if the notes were barred at 
the time of the sale, the sale was void cannot be sustained. The 
notes were not barred in ’61, when the deed was given, but the 
sule took place nine years after the deed. There is some di- 
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versity of opinion as to whether suit can be brought on a note 
barred by the statute of limitations, where its payment is se- 
cured by a mortgage or deed of trust. (2. Sm. & M., 687; 2 
Hill. Mort., ch. 25, §25; Alney vs. Wilbur, 2 M. & Min., 371.) 
But it seems to be well settled, though not without some di- 
versity of opinion, that an action may still be maintained on 
a mortgage, notwithstanding the lapse of a period of time 
sufficient to bar the debt if it stood alone. (Thayer vs. Mann, 
19 Pick., 535; Bank, etc. vs. Guttschlick, 14 Peter’s R., 19; 
2 Hill. Mort., ch. 25, and cases there cited.) 

In the present case, as the note was not barred when the 
deed of trust was executed, the latter might well be regarded 
as a re-acknowledgment of the note. 

The second instruction given in regard to the right of the 
defendant to inquire into the alleged fraud of the parties to the 
deed of trust is in conformity to the opinion of this court in 
Hiney vs. Thomas, and others (36 Mo., 378). The defend- 
ant did not show himself to be a creditor even, much less one 
who had a lien either by judgment or attachment. 

The judgment must be reversed and the cause remanded. 
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Trso & Nrosno Rattway Co., Defendant in Error, vs. L. L. 
Krixesserry, Plaintiff in Error. 
1. Lee vs. Tebo & Neosho Railroad Co,, 58 Mo., 178, affirmed. 
Error to Howard Circuit Court. 

John L. Jones, for Plaintiff in Error. 

John Montgomery, Jr., for Defendant in Error. 

Napron, Judge, delivered the opinion of the court. 

This case presents substantially, the same facts with the 
ease of Lee vs. The Tebo & Neosho R. R. Co., decided by 
this court in 53 Mo., 178, except that in this case the depot 
was two and a half miles from Kingsberry. 


The judgment is reversed and the cause remanded ; the 
other judges concur. 
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M. Jorpan, Respondent, vs. Tue Missourt, Kansas & Texas 
Raiwway Co., Appellant. 


1. Railroads—Suit before justice for burning plaintiff's property—Service on 
agent, what insufficient— Constr. Stat.— Motion to dismiss, what sufficiently spe- 
cific—In suit against a railroad company before a justice of the peace, for 
setting fire to plaintiff's property, the coustable’s return, showing that he 
served the writ by reading it to the agent, etc., is not sufficient. The service 
of process, as provided for in 3 9, Art. I, of the statute affecting justices, 
(Wagn. Stat., 810, 3 9) is authorized in suits for killing stock. But in the 
case supposed it should be made conformably to the statute relating to corpo. 
rations (Wagn. Stat., 294, 3 26), by service on the chief officer, or by leaving a 
copy with the agent, ete. And if made as above stated, by reading the writ to 
the agent, the court will be bound, on general demurrer, or any motion which 
will bring to its attention the defect in the service, to dismiss the suit, unless 
the return is amended in accordance with the facts showing due service. And 
the court cannot refuse to act upon the motion or pleading, on the ground that 
they fail to specify wherein the return is defective. 

2. Practice, civil—General demurrer—A general demurrer may be proper, 
(Morgan vs. Bouse, 53 Mo., 219.) 


Appeal from Vernon Circuit Court. 


John Montgomery, Jr., for Appellant. 


I. The statute (Wagn. Stat., 294, § 26) directs that service 
shall be made by leaving a copy of the summons, and service 
by reading the summons, as was done in this case, is not suf- 
ficient. (Waddingham vs. City of St. Louis, 14 Mo., 194; 
Smith’s Adm’r vs. Rollins, 25 Mo., 410; Stewart vs. Stringer, 
41 Mo., 404; Cosgrove vs. Tebo & Neosho R. R., 54 Mo., 
499.) 

II. It was not necessary that the motion to dismiss or 
in arrest of judgment, should have specified the particulars 
wherein service of summons was defective. 

The return of the officer is part of the record in the cause, 
and the error, if any, is apparent on its face and the court de- 
cides upon the question as a matter of law. (Doan vs. Boley, 
88 Mo., 449 ; Bateson vs. Clark, 37 Mo., 31; Han. & St. Jo. R. 
R. Oo., vs. Mahoney, 42 Mo., 471; Nordmanser vs. Hitch- 
eock, 49 Mo., 182; Jones vs. Fuller, 38 Mo., 336.) 
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James B. Johnson, for Respondent. 


I. The demurrer and motions to dismiss and in arrest were 
insufficient in failing to specify wherein service of process was 
insufficient. (Wagn. Stat., 1021, § 48; Patterson vs. Hous- 
ton, 32 Mo., 478 ; Pearce vs. Mclutyre, 29 Mo., 423; State 
ex rel. vs. Addle, 42 Mo., 210; Cheely’s Adim’r vs. Wells, 33 
Mo., 106.) 


Hovea, Judge, delivered the opinion of the court. 








This was an action for damages by fire—alleged to have 
been caused by one of defendant’s engines—bronght before a 
justice of the peace in Vernon county. 

There was a judgment by default before the justice, from 
which an appeal was taken to the Cirenit Court, where the 
judgment of the justice was affirmed, and the defendant has 
appealed to this court. 

The defendant moved in the justice’s court to set aside the 
judgment by defanlt, for the reason that the court had ac- 
quired no jurisdiction over the defendant, and afterwards 
moved in the Circuit Court to dismiss the plaintiff's suit, for 
the reason that neither the justices nor the Circuit Court had 
acqilired any jurisdiction over the defendant, for want of suf- 
ficient service of process. Defendant also moved in arrest of 
judgment, for the same reason. There was no appearance 
by the defendant to the plaintiffs action. The constable’s 
return is as follows: 

“ State of Missonri, 

County of Foute:} . 

I, G. P. L. Clinton, Constable of Walker township, hereby 
eertify that I served the within writ on the within named 
Missouri, Kansas & Texas Railway Company, on the Ist day 
of September, 1873, by reading to and in the hearing of J. 
B. Williams, the agent of said M., K. at Walker station in 
Walker township. 

Gro. P. L. Cuinton, Constable. 

There are special provisions in relation to the service of 
process issued from justices’ courts in suits against railroad 
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corporations for the killing of stock, (Wagn. Stat., 810. § 9) 
and also in proceedings by garnishment. (Sess. Acts 1873, p, 
58.) But they are not applicable to this action. 

The statute in relation to the service of process on corpora- 
tions, applicable to the present case, provides that, “service 
ou the president or other chief officer of such company, or, 
in his absence, by leaving a copy thereof at any business office 
of said company with the person having charge thereof, shall 
be deemed a sufficient service.” (Wagn. Stat., 294, § 26.) It 
will be seen ata glance that the return of the constable failed 
to show service of process on the defendant in conformity to 
law. 

Plaintiff’s counsel virtually confesses the insufficiency of 
the return, but insists that the appellant is not entitled to be 
heard on his motion, for the reason that it did not specify 
wherein the return was defective ; that the same rule should 
apply to a motion of this Shataeter that is applicable toa de- 
murrer, and that a general demurrer is not allowed in our’ 
practice. 

General demurrers are allowed. as will be seen by refer- ° 
ence to the case.of Morgan vs. Bouse (53 Mo., 219). But were 
it otherwise, it is the duty of every court, when objection is 
made to the sufficiency of an officer’s return of service of pro- 
cess, to ascertain whether the defendant is in court, before it 
proceeds to judgment and subjects the parties to the payment 
of unnecessary costs ; and any motion which brings such ob- 
jection to the attention of the court will be sufficient, even 
though it fails to point out the manner in which the defend- 
ant should have been served. 

The defendant not having been legally served. and not 
having waived the defect, the judgment mnst be reversed 
and the cause remanded, with directions to dismiss the plain- 
tiff’s suit if no amendment is made, in accordance with the 
facts, showing service as provided by law; the other judges 
concur, 
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Henry W. Weemann, Respondent, v. Tux Crry or JEFFEr- 

son, Appellant. 

1. Street grading—Ezercise of care and skill in, by city—Measure of responsi- 
bility.—It is the settled law of this State that if municipal corporations, act- 
ing under authority conferred by the legislature to make and repair or to grade, 
level and improve streets, exercise reasonable care and skill in the perform- 
ance of the work, they are not answerable to the adjoining owner for conse- 
quential damage to his premises. But if the injury can be shown to be the 
result of the negligence or unskilfulness of the city or its employees in per- 
forming the work, an action will lie, and the party injured will be entitled to 
damiuges. 


Appeal from Cole County Circuit Court. 


Ewing §& Smith, with 4. W. Ewing. City Altorney, for 
Appellant, cited Green vs. City of St. Lonis, 12 Mo., 414; 
Taylor vs. City of St. Louis, 14 Mo., 20; Hoffman vs. City 
of St. Lonis, 15 Mo., 65; Schattner vs. City of Kansas, 53 
Mo., 162; Dill. Mun. Corp., §§ 741-2, 781, 782, 783, 798, 799, 
800, 801; 1 Denio, 597; 2 Denio, 433; 9 Watts, 382. 


E. L. King & Bro., for Respondent. 


Although the city had the authority and the power to grade 
and fill its streets, yet if it negligently or carelessly or unskil- 
fully graded or filled its streets, then the city is liable for all 
damage occasioned in consequence of such negligent or care- 
less or unskilfull grading or filling. (Imler vs. City of Spring- 
field, 55 Mo., 119; Bassett vs. City of St. Joseph, 53 Mo., 
290; Schattner vs. Kansas City, 51 Mo., 454; Thurston vs. 
St. Joseph, 51 Mo., 510.) In the case of Schattner vs. City of 
Kansas there was no question raised as to any carelessness, 
negligence or unskilfulness, on the part of the city, in the dv- 
ing of the work. 


Waener, Judge, delivered the opinion of the court. 


The petition in this case stated that the plaintiff was the 
owner of a certain piece of property in Jefferson City, sit- 
uated on Main street, and that the defendant in 1872, by its 
agents, officers and servants, carelessly, negligently and un- 
skilfully filled up the grade on said street so as to injure plain- 


. 
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tiffs property, for which damages were claimed. The answer 
was a denial of the allegations in the petition, and it further 
sets up that the defendant was not responsible, becanse the 
work was done in pursuance of power vested in it by its 
charter. 

There was a trial before a jury and a verdict for the plain- 
tiff. ‘There was evidence tending to show that in the perform- 
ance of the work there was negligence and unskilfulneses, and 
that the injury resulted therefrom. The court deelared the 
law to be that the city had the power and authority to grade, 
regulate and pave its streets; but if it was found from the 
evidence, that defendant, by its officers and servants, did grade 
and fill up the street in sueh a negligent, careless and unskil- 
ful manner as to cause the injury, then the defendant was 
liable; that the defendant, as a corporation, had the power 
under its charter to grade and pave any of its streets, but in 
the exercise of that right and power it was bound to nse or- 
dinary care and skill, to prevent nnneeessary damage to adjoin- 
ing or adjacent property. 

The defendant offered a series of instructions the substance 
of which was, that the defendant, being a municipal corpora- 
tion with power and anthority to grade and pave its streets, 
was not liable to an action for damages, resulting from the 
grading or paving. These instruetions were by the court re- 
fused. 

The ddetrince in reference to the question involved in this 
ease is well established in this State. It is that municipal 
corporations, acting under authority conferred by the legisla- 
ture to make and repair or to grade, level and improve streets, 
if they exercise reasonable eare and skill] in the performance 
of the work, are not answerable to the adjoining owner, for 
consequential damages to his premises. Butif the injury ean 
be shown to have been the result of the negligence or unskil- 
fulness of the city or its employees in performing the work, 
then an action will lie, and the party injured will be entitled 
to damages. Thecase was submitted wholly npon this theory. 
It was for the negligent and improper manner in which the 
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work was carried on and executed by the city and its servants 
that the action was brought. 

The evidence was mainly directed to that issue, and the in- 
structions of the court were based exclusively upon the ques- 
tion of negligent and unskilful performance. 

No error is perceived in the record, and the judgment will 
be affirmed. The other judges concur. 
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Paciric Raitroap, Respondent, vs J. C. Warson, ef al., Ap- 
pellants. 


1. Practice, civ:il—Motion in arrest—Misjoinder.—Motion in arrest will not lie 

» for misjoinder of parties. 

2. Railroads—Property in City of Jefferson—Assexsment for tazatiou by munici- 
pality in year 1871.—After the passage of the act of March 10th, 1871, touch- 
ing railroad taxation (Sess, Acts 1871, p. 56), the City of Jefferson had no au- 
thority under its charter to assess the property of railroad companies situate 
within its limits, and collect taxes thereon for the year 1871. Under 3 2 of 
the act, the lists and statements which formed the basis of the adjustment of 
values by the board of equalization for the first annual tax under that law, 
might be filed at any time before the Ist of February, 1872. But under 3 3 
the board could make a subsequent separate return assessing the property for 
that year. And the tax may certainly be collected under 2 5 of theact of March 
24th, 1873 (Sess, Acts1873, p 64), if not paid before the passage of that law. 


Appeal from Cole Circuit Court. 
J. M. Litton, tor Appellants. 


I. The act of March 10th, 1871, made no provision for as- 
sessing the railroad property for that year, nor did it repeal 
the provisions of the city charter of Jefferson City, by which 
it had the right to assess the property. (Carondelet vs. Picot, 
88 Mo., 125; State ex rel. vs. Severance, 55 Mo., 378.) 


E. L. Edwards § Son, for Respondent. 


I. Objections for misjoinder cannot be raised after a trial 
upon the merits, and by a motion in arrest. (Ashley vs. Win- 
ston, 26 Mo., 210; Russell vs. DeFrance, 39 Mo., 511; Miss. 
Planing Mill vs. Presbyterian Church, 54 Mo., 520. Kerr vs. 
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Bell, 44 Mo., 120; Soeding vs. Bartlett, 35 Mo., 94; Ruegger 
vs. Linderberger, 53 Mo., 364; Kotte vs. Menier, 50 Mo. 158.) 

Il. Whatever power, if any, the assessor of Jefferson City 
may have had to assess defendant’s property was taken away 
by the act of March 10th, 1871 (Sess. Acts 1871. p. 56). This 
whole subject has been carefully examined, and the point ex- 
pressly decided in State ew rel. vs. Severance (55 Mo., 378). 


Vortsgs, Judge, delivered the opinion of the court. 


This was a proceeding by writ of certiorari sued out of the 
Cole Circuit Court, requiring the defendants to certify up to 
said Circuit Court, their action as a Board of Appeals to cor- 
rect the tax assessment made by the Assessor for the city of 
Jefferson for the year 1871, wherein a certain assessment had 
been made against said railroad company. 

The record in this case is a long one, and is gotten up ina 
very confused manner; but the facts necessary to an under- 
standing of the main points involved in the case are few, and 
substantially as follows: 

The mayor and board of aldermen of the city, had power, 
by virtue of its charter, passed in February, 1839, by ordi- 
nance to levy and collect taxes upon real and personal prop- 
erty within the city limits. An ordinance was afterwards 
passed defining what kinds of property should be subject to 
taxation by the city authorities. By this ordinance all prop- 
erty was assessed for each year, to persons owning the same, 
on the first day of April in the respective years, but the yearly 
assessments were not made until after the first Monday in 
May. It was also provided by the ordinance that the board 
of Alderman of the city, after a return was made of the assess- 
ment lists by the city assessor for each year, should be an- 
thorized to resolve itself into a Court of Appeals to hear and 
determine all appeals from the assessments, and to decide the 
sume and correct the assessment lists, etc. In the year 1871 
the city assessor, by virtue of the ordinance before referred 
to, made the following assessment against the Pacific Railroad 
Company, to-wit: 
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“ Received of the PacificRailroad company dollars, 
being the amount of city taxes for the year 1871, in the city 
of Jefferson, on real estate as below detailed, including poll 
and personal property ; Depot, $12,000; machine shops and 
round house, $5,000; 15 engines, at $10,000 each, $150,000 ; 
9 freight cars, $2,000; 1 mile of track, $8,000; total value, 
$177.000; amount of tax, $2,665.” 

When the aldermen of the city afterwards met as a Court 
of Appeals, ete., and while they were in session as such, the 
Pacific Railroad company, by its attorneys, appeared before 
said court and filed its written protest against said assess- 
ment, claiming that said property was not liable to taxation 
by said city, and further that if any part of said property 
should be liable to taxation by said city, it could only be 
assessed and taxed under the act of the General Assembly 
passed March 10, 1871,and in the manner by said act pre- 
scribed, and therefore asked that said assessment be set aside 
or quashed, and that the same be corrected, etc. After sev- 
eral irregular orders made by said Court of Appeals, and a 
fruitless attempt to compromise the matters of difference, the 
said board, or Court of Appeals, refused to vacate said assess- 
ment or to correct or change the same. The Pacific Rail- 
road company then appeared in the Cole’ Circuit Court, and 
filed its petition in the name of the State of Missouri, on its 
relation, praying for a writ of certiorari, reyuiring the said 
Court of Appeals to certify the proceedings in the case to 
said court, which said writ was issued and returned with the 
proceedings in the case. The case was heard in the Circuit 
Court and the assessment was quashed and annulled, and final 
judgment rendered in favor of the plaintiff. The defendant 
filed motions for a re-hearing and in arrest of the judgment, 
both of which being overruled, the defendants appealed to 
this court. 

Several points were made and discussed by the respective 
parties, both in the Circuit Court and in this court, but with 
the view that we take of the case it will only be necessary to 
notice one point or objection made by the plaintiff to the as- 
sessment under consideration. 
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The question made by the defendants in their motion in 
arrest of the judgment, that there was an improper joinder of 
parties comes too late when raised for the first time after 
the trial. 

The important question in this-case is, whether the city of 
Jefferson could proceed to assess the property of railroad 
companies situate in the limits of the city and collect taxes 
thereon under the provision of its charter and the ordinances 
made thereunder, after the passage of the act of the legisla- 
ture concerning railroad taxation, which was passed and ap- 
proved on the 10th day of March, 1871 (Sess. Acts 1871, p. 
56). The first section of that act reads as follows: 

“ All railroads now constructed, in course of construction, 
or which shall hereafter be constructed in this State, and all 
other property, real, personal or mixed, owned by any rail- 
road company or corporation in this State. shall be subject to 
taxation for State, county and other municipal or local pur- 
poses, to the extent and in the manner hereinafter set forth.” 

The second section provides that “on or before the first 
day of February in each and every year, the president or 
other chief officer of every railroad company whose road is 
now or which shall hereafter become so far completed and in 
operation as to run locomotive engines with freight or pas- 
senger cars thereon, shall furnish to the State auditor a state- 
ment, duly subscribed and sworn to by said president or other 
chief officer, before some officer authorized to administer oaths, 
setting out in detail all the property of said company, includ- 
ing the road bed, buildings, machinery, engines, cars, lands, 
workshops, depot and all other property, of whatsoever kind, 
with the location thereof and the actual value thereof in each 
county, in cash.” The fourth section provides for an addi- 
tional statement to be filed at the same time in each year, 
setting out the length of such road, and the number of miles 
in length of such ruad in each county, city or incorporated 
town in which the road may be located. The act then pro- 
vides for a board of equalization who shall adjust and equal- 
ize the value of railroad property as therein set forth. The 
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eighth section providing that “the board shall apportion the 
value of all lands, work-shops, depots and other buildings be- 
longing to each railroad company to the counties, cities or in- 
corporated towns in which such lands, workshops or depots 
or other buildings are situate; and the aggregate value of all 
other property of each railroad company shall be apportioned 
to each county, city or incorporated town in which such road 
shall be located according to the ratio which the number of 
miles of such road completed in such county shall bear to the 
whole length of the railroad.” This act passed on the 10th 
of March, 1871, and is made to take effect from the time of 
its passage. 

It is not necessary that I should set out any further pro- 
visions of this act, or that I should make any comments on its 
proper construction. The court held in the case of State ex 
rel., ete. vs. Severance, (55 Mo., 378) that all of the property 
of railroad companies was to be assessed by the board of 
equalization provided for in that act, and that the value of 
the said property found to be in a city or town should be 
transmitted to the authorities thereof for assessment, and that 
the action of this board was exclusive, and that nq other off- 
sers, either State or municipal, had any right to assess said 
property for taxation. It is conceded by the defendants that 
the mode of taxation provided in this act is exclusive of all 
other modes of taxing railroad property; but it is contended 
that the act could not effect the right of the city to levy taxes 
against said property for the year 1871, under the provisions 
of its charter and ordinances; that as the lists and statements 
to be filed nnder the act as a predicate for the levy of taxes 
were to be filed on or before the first of February of each 
year, and as the act was passed on the 10th day of March, 
1871, it was impossible that any taxes could be levied under 
the act for the year 1871, and that although it was provided 
that the act should be in force from its passage, it could not 
have been intended that the act should suspend or repeal the 
right of taxation by the city under its charter and ordinances 
before the first of February, 1872; that any other construc- 
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tion of the act would deprive the city of any right to tax the 
property of the railroad company for the year 1871. 

I do not think that the defendant is right in this position, 
The third section of the act was intended to provide for all 
such cases.. By that section it is provided that if any such 
railroad or other property of a railroad company shall have 
been subjected to taxation prior to the passage of the act for 
any year for which it shall not have been assessed and paid 
taxes, then separate returns for each year for which tazves have 
not been paid, shall be made as therein required. It is plain 
from this third section that the intention of the legislature 
was that railroad companies should not escape taxation for 
any year, in consequence of the passage of the act, and al- 
though the section is not very clear in its language, using 
the words “ shall have been subject to taxation prior to the 
passage of this act,” and “shall not have paid,” etc. ; yet the 
plain intent and meaning of the act was that where the chief 
officer of the company, on the first day of February, 1872, 
should file his statement, etc., if there was any previous year 
that the railroad company had been subject to taxation and 
the taxes had not been assessed and paid for said year, a sepa- 
rate return was te be made for said year in which the taxes 
were unpaid. This construction will, 1 think, carry ont the 
clear intention of the legislature. And if the taxes for the 
year 1871 have not yet been paid, they may at least be col- 
lected under the provisions of the fifth section of the act con- 
cerning railroad taxation, passed on the 24th of March, 1873. 
(Sess. Acts 1873, p. 63.) 

The judgment of the Circuit Court is affirmed ; the other 
judges concur. 
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Joun B. Woop, Administrator of Estate of A. Moors, Plain- 
tiff in Error, v. M. S. Witurams e al., Defendants in 
Error. 

. Administrator's bond—Taking of new does not discharge old one, when, (see 
statute)—Surety on both bonds, remedies of on indemnity furnished on first bond. 
—A new administrator’s bond, given in lieu of an old one, will not discharge 
it, unless taken for some cause specified in the statute, (Wagn. Stat., p. 76, 3 
37;) and new sureties on the second bond, not given for one of those causes, 
have the effect only of adding additional securities for the performance of the 
administrator’s duties under his original obligation. Hence, where the latter 
bond is not in accordance with tie statute, and one who is surety on both, is 
compelled by a judgment on the second to pay for a breach of his principal, 
committed after its execution, the breach is held to be that of the first bond as 
well, and the surety may have recourse for indemnity to a mortgage or other 
security furnished to save him harmless on the first bond. 


Error to Lawrence County Circuit Court. 
Henry Brumback § N. Gibbs. for Plaintiff in Error. 


I. The second bond not having been given in pursuance of 
the statute law, (§§ 36, 37, Art. I, Administration) did not 
supersede the first, but was merely cumulative. (Haskell vs. 
Farrar 56, Mo., 497; State to use, ete. vs. Fields, 53 Mo., 474; 
State to use, ete. vs. Drury, 35 Mo., 281.) 

II. The estate of Moore should not be deprived of the in- 
demnity given it by the mortgage, because Hale’s administra- 
tor chose to sue upon the second bond instead of the first. The 
recovery from Moore’s estate was precisely the same in either 
case, and for the very same acts of Williams, and in the same 
matter. (1 Hill. Mortg., 487, §6; 1 Heisk. Tenn. Dig., p. 
450—bottom of page—citing Babbits vs. Flowers, in 1 Swan’s 
Reports, 511; see also Hil. Mortg.; 448, § 4; Jd. 482 et seq ; 
Pond vs. Clark, 14 Cow., 3384; Patterson vs. Johnston, 7 Ohio, 
225, 360; Brinckishoff vs. Lansing, 4 Johns. Ch., 65; Box- 
heimer vs. Gunn, 24 Mich., 372.) 


Bray & Cravens, for Defendants in Error. 


I. The giving of the second bond operated as a discharge and 
release of all former bonds. (R. C. 1855, pp. 119-20, $§ 36-39 ; 
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Haskell & Oo. vs. Farrar et al., 56 Mo., 497; State to 
use Glenn vs. Field et al., 53 id., 474; State vs. Drury, 36 
Mo., 281.) ; 

II. There was no default before the filing and acceptance 
of the second bond. No cause of action could accrue on the 
bond until the administrator had failed or refused to account. 
This he was not called on to do before the acceptance of the 
second bond. (36 Mo., supra, p. 286-7.) 

III. The second declaration given for defendants is correct. 
The plaintiff was estopped from setting up any default under 
the first bond, because he was sued for default of Williams 
on tle second bond, and it was not set up as a defence to that 
action that any part of the default was committed under the 
first bond, but was admitted, by not denying that whatever 
default had occurred was on the second bond. 


Hoven, Judge, delivered the opinion of the court. 


It appears from an agreed statement of fucts filed in this 
cause that on the 15th day of February, 1859, Michael 8, 
Williams, surviving partner of the firm of Hale & Williams, 
having been appointed by the County Court of Lawrence 
County, administrator of the partnership estate of said firm, 
gave bond as such administrator, with Alexander A. Moore 
and James H. Jones as his sureties. 

On the 11th day of March, 1859, Williams and wife exe- 
cuted and delivered to said Moore and Jones a mortgage of 
certain lands therein described, to secure them from loss or 
damage as such sureties, which was acknowledged and re- 
corded on the 23d day of March, 1859. 

On the 7th day of May, 1861, Williams, at the request of 
Moore and Jones, the latter desiring to leave the State and 
wishing to be released from all further liability on said bond, 
gave anew bond which was received and approved by the 
County Court, with Alexander A. Moore and Henry Chil- 
dress, as securities. 

On the 22d day of April, 1868, Williams made final settle- 
ment of the partnership estate, and the sum of $1,177.76 was 
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then found to be in his hands belonging to the estate of said 
Hale, which sum he was ordered by the court to pay to the 
administrator of the estate of said Hale. Williams having 
failed to pay said sum as directed by tle court to the ad- 
ministrator of Hale’s estate, said administrator brought suit 
in the Lawrence Circuit Court, onthe second bond against 
said Williams, and the plaintiff herein as administrator of 
Moore, then deceased, and the administrator of Childress also 
deceased, and recovered judgment on the 11th day of No- 
vember, 1868, for the sum of $1,124.04 and costs, one-half of 
which judgment, amounting to the sum of $579.32, the plain- 
tiff herein, as administrator of Moore, paid to the adminis- 
trator of Hale on the 3d day of April, 1869, the administra- 
trix of Childress paying the other half. Williams was then 
insolvent. Before the execution of the second bond, Williams 
had used, of the partnership assets in his hands as administra- 
tor, the suin of $3,000 in the purchase of a farm for himself, 
and in mercantile operations on his own private account. 

The property described in the mortgage was sold in 1863, 
under a judgment rendered against Williams in 1860, and 
was purchased by Mrs. Kellogg, who with her husband were 
made parties defendant; and the present suit is brought to 
recover the said sum of $579.32 paid on the judgment on the 
second bond, and for foreclosure of the mortgage executed by 
Williams to secure Moore and Jones. 

Jones refusing to join as plaintiff was made a party de- 
fendant. 

The cause was tried by the court without the aid ofa jury, 
and judgment was rendered for the defendants. 

Plaintiff brings the case here by writ of error. 

Numerous instructions were given and refused, but the facts 
being agreed upon it will not be necessary to notice them. 

The defendants in error contend, in support of the judg- 
ment below, that the approval by the County Court of the 
second bond released the sureties on the first bond from all 
liability for any default of Williams, happening after the date 
of such approval, and the payment by the plaintiff of a judg- 
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ment on the second bond for a breach thereof, gives him no 
right to the indemnity furnished by Williams to plaintiff's 
intestate as a surety on the first bond; and that if there was 
any conversion of the estate which constituted a breach of the 
first bond, the administrator of Hale should have sued upon 
the first bond, and that the failure of the plaintiff here. to 
make such defense to the suit against him upon the second 
bond, debars him from all right to relief in this action. 

It is clear that if the sureties on the first bond were not 
discharged by the giving of the second bond, the plaintiff is - 
entitled to recover. 

The second bond does not seem to have been given in con- 
formity to any statute, thongly it is evident that it was the 
effort and intention of the parties to make a bond which would 
reiieve Jones, who intended to leave the State, from any fur- 
ther liability as surety for Williams. The record does not 
disclose that any notice was given or that any of the statutory 
causes for this proceeding existed. Notice, however, would 
not be held to be essential, as the parties might voluntarily 
appear; but the existence of some one of the grounds pro- 
vided by statute for taking a new bond and discharging the 
sureties on the old one, would seem to be indispensable. 
The 87th section of Art. I, of the Administration Law, 
(Wagn. Stat., vol. 1, p. 76), provides that, “if any person 
bound as security in the executor’s or administrator’s bond, 
file in the proper court an affidavit, stating that the affiant has 
sufficient cause to believe and does believe his co-security has 
died, or has or is likely to become insolvent, or has removed 
from the State, or that the principal in such bond has or is 
likely to become insolvent or is wasting the estate, and shall 
have given the principal on such bond at least ten day’s no- 
tice of such complaint, the court shall examine into the com- 
plaint.” 

It is only for some one of the causes specified in this sec- 
tion that the County Court may require a new bond, the ap- 
proval of which will operate to discharge the sureties on the 
old one from liability for the future default of the adminis- 
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trator ; and this proceeding is wisely limited to cases where 
complaint ismade and cause shown to the eourt. A strict 
adherence to the statute may prevent solvent securities from 
being too easily succeeded by insolvent ones and will contri- 
bute to the preservation of estates. 

The second bond not having been given in pursuance of the 
statute and being simply a voluntary and additional bond, 
had the effect only of adding a new security for the faithful 
performance by Williams of his duties as administrator, and 
did not otherwise affect the first bond. 

As the first bond remained in full force during the whole 
period of Williams’ administration it is manifest that any vio- 
lation of his duty was a breach of this bond, and for the 
failure of Williams to pay over in obedience to the order of 
the County Court, the money due the estate of Hale, Hale’s 
administrator had aright of action on either or both of the 
bonds given by Williams, thongh he would of course have 
been limited to a single satisfaction. 

The default of Williams upon which the judgment against 
the plaintiff was founded, being as much a breach of the first 
as it was of the second bond, and the surety on the first bond 
having been damaged by such default is entitled to the in- 
demnity afforded by the mortgage. 

The judgment of the Circuit Court will be reversed and the 
cause remanded. 

All the judges coneur. 





JEFFERSON CITY: 


Parker v. Shackelford, et al. 








Wa. H. Parxsr, Respondent, vs. Jos. M. SuacketForp, efal., + 
Appellants. 


1. Trespass—County road— New location of—Cutting down hedge on rented land. 
Exemplary damages.—Afver a road had been regularly surveyed and opened 
by the county, and used and apparently acquiesced in for fifteen years, the no. 
tion obtaining that the survey was wrong, at the instance of those interested, 
a new one was made correcting the old, and the rod overseer located the road 
correspondingly and closed that originally made, and cut down a hedge of 
bois d’are bordering it. The owner of the hedge had let the land enclosed by 
it on a share of the crop grown by his tenauts, Held, that he had his action 
for trespass against the overseer, and those employed by him, for trespass, and 
on proper evidence, showing annoyance and harassment by the defendant, 
might recover exemplary damages. 


Appeal from. Lafayette County Circuit Court. 


Alexander & Childs, with whom were Walker & Field, 
for Appellants. 


I, Respondent was not in possession of the premises in 
question, and could not maintain this action. (1 Chit. Pl, p. 


-62-64.) A landlord cannot during a subsisting lease: main- 
tain trespass for an injury to the land. (1 Chit. Pl, p. 175.) 
This is the rule in this State. (See Roussin vs, Benton, 
6 Mo., 592; Sigerson vs. Hornsby, 14 Mo., 71; Cochran vs. 
Whitesides, 34 Mo., 417; Brown vs. Carter, 52 Mo., 46.) 

II. If there is a mistake in the location of a line, a party, 
upon the discovery of the mistake, is not barred by limitation 
or estopped from asserting his rights, but has all the rights 
he originally had. Iu this case all parties were mistaken as 
to the true line. Hence the law applies as laid down in St. 
Louis University vs. McCloud, 28 Mo., 485 ; Cutter vs. Wad- 
dingham, 22 Mo., 206-266; Thomas vs. Babb et al., 45 Mo., 
884; Kincaid vs. Dormey, 47 Mo., 337, and 51 Mo., 552. 
The county had lost none of its original rights to open the 
road, and might do so without bringing ejectment to recover 
possession first. 

III. This is no case for exemplary damages. (See Franz 
vs. Hilterbrand, 45 Mo., 121; Eagle vs. Jones, 51 Mo., 316; 
see also decisions in other States: Hamilton vs. 3d Av. R. R. 
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Co., 53 N. Y., 25; Kier vs, Peterson, 14 Penn. St., 357; Cur- 
bing vs. Longfellow, 26 Me., 306 ; Sims vs. Glazenor, 14 Ala., 
645; Gardner vs. Field, 1 Gray (Mass.), 151; Gray vs. Stev- 
ens, 82 Vt., 1; Buller vs. Collins, 12 Oal., 457.) 


H. C. Wallace, tor Respondent. 


I. The arrangement between plaintiff and Reynolds and 
Stumf was for a cropping on the shares, not a strict tenancy ; 
and besides, the cause of action is for injuries to Bote dre 
hedge fences growing on the lands of plaintiff and not for 
injaries to the land inclosed, nor to the possession thereof. 
The hedge fences divided the lande cultivated by Reynolds 
and Stumf from other fields and lands owned by plaintiff, 
and there is no pretence that these hedge fences were rented 
or let to Reynolds and Stumf or anybody else. Under the 
circumstances, plaintiff was in the lawful possession of the 
hedge fences, and had the right to sue for injuries to the same 
by the defendants, who were total strangers to the title. 
(1 Chit. Pl. [10 Ed.] p. 175, § 7; id. p. 63, § 7; 1 Greenl. 
Ev., § 616.) 

The Osage orange hedge is a species of tree, and plaintiff 

had a clear right to sue for injuries to his successionary interest 
in the same, or to his inheritance. (Reed vs. Price, 30 Mo., 
442.) ’ 
II. Plaintiff had a right toexemplary damages. (Freiden- 
heit vs. Edmunson, 36 Mo., 226; Goetz vs. Ambs, 27 Mo., 
28; Bulkley vs. Knapp, 48 Mo., 152; Sedg. on Meas. Dam., 
pp. 555, 565; Maleck vs. Tower Grove & L. R. Co., 57 Mo., 
17; Walser vs. Thies, 56 Mo., 89; Linsley vs. Bushnell, 15 
Conn., 225; Hanley vs. Bacon, 15 Conn., 268; Johnson vs. 
Hannahan, 3 Stroth., 425.) 

IIT. The road was established by the County Court in 1854, 
and worked under the authority of the County Court, and 
traveled over from 1854 to March 1871. Fences and other 
improvements were made by plaintiff with a view to the road 
then established, and the road was recognized and acquiesced 
in by the adjoining land owners on both sides, including 
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Louis Jones, Geo. Davis, John B. Jones, and plaintiff dur. 
ing the whole time. There is no pretence that the County 
Court had ordered any change or re-location of said road, 
Bat Shackelford, as overseer, and the other defendants under. 
take of their own accord to decide on the question of mistake 
in the original location of said road, the question of the 
correctness and validity of such “recent survey,” the ques. 
tion of limitation, the question of estoppel, resulting from ae. 
quiescence and valuable improvements along the road, ete, 
(See Taylor vs. Zepp, 14 Mo., 482; Blair vs. Smith, 16 Mo., 
273; Wyatt vs. Thomas, 24 Mo., 23; Lindell vs. McLaugh. 
lin, 30 Mo., 28, 32-33; Moseman vs. Talbott, 55 Mo., 392; 
Thomas vs. Pullis, 56 Mo., 211; Barry vs. Otto, 56 Mo., 177; 
Washb. Real. Prop. (Qd Ed.) 24-28 ; Id. 456, 457, 459, 460, 
462.) 


Narron, Judge, delivered the opinion of the court. 


This suit was to recover damages for a trespass by a road 
overseer and his hands in cutting down a bois dare fence. 
The principal defendant pleaded that he committed the tres- 
pass alleged in the prosecution of his duty as a road super- 
visor ; and the other defendants that they were summoned by 
said supervisor to assist in opening the road. The pleadings 
are not very condensed, the evidence quite extensive and the 
instructions numerous, but the facts in the case are plain and 
simple, and may be stated in a few words, the merits of 
the case depending upon one or two very plain propositions of 
law; and weare unable to see any benetit that could result from 
an attempt to state, even in substance, the contents of a re- 
cord of two hundred pages. 

The plaintiff in this case was the owner of atract of land in 
Lafayette county, long anterior to 1864, including among other 
lands the west half of the south-west quarter of section 11, town- 
ship 48, R.25. Jones, Yokely and Davis were owners of the 
lands on the other side of the half section line. There wasa 
county road as far as Freedom Chapel, and another through 
Dobson’s land on the west, but the people in the neighborhood 
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wanted a connection between the two roads, and thereupon 
petitioned the County Court to have one opened on the line 
running throngh sections ten and eleven. This petition was 
granted, and the road ordered to be opened. This was done 
by Parker, the plaintiff, and the road was opened on whiat 
was supposed to be the half section line, separating Parker’s 
land from Yokely, Davis and Jones, &c. The then County 
Surveyor established this line. 

Parker, the plaintiff, planted his hedges alongside of this 
road, and all the neighbors seemed to acquiesce by regulating 
their fences accordingly. 

In 1871 a notion became current that this line between the 
half sections was an erroneous one, and the surveyor who was 
then in office was ordered at the instance of Jones, and per- 
haps others interested, to re-survey the line. Bliss, the sur- 
veyor in 1870-71 ascertained that a mistake had been com- 
mitted by his predecessor, Weeden, and established the line 
some thirty yards south of this road. The road had been 
traveled and used for fifteen years then. Bliss said that 
Weeden’s survey was correct, but he had commenced ata 
corner which was not a true corner. But itis not material 
whether Bliss’ survey or Weeden’s was correct. We will as- 
sume that the last one was the true survey. 

It will be perceived that this new survey threw the road, 
if designed to be as it was, on the line between the half sec- 
tions ten and eleven, about thirty yards south of the existing 
road, and thereupon Shackelford, the defendant, at the in- 
stance of his co-defendants, Jones and Cole, undertook to cor- 
rect this mistake and to place this road through the plaintiff’s 
land, and to cut down his bots d’arc hedges and to stop up the 
old road. An injunction was obtained against this from the 
Common Pleas Court of Lafayette county, but it was disre- 
garded, and this suit was brought to recover damages which 
this destruction of fences occasioned plaintiff. 

The verdict of the jury was for $250 damages. The main 
points in this case are that the plaintiff could not recover in 
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trespass and that the jury had no right to give exemplary 
damages. 

At the time of the institution of. this suit, the land of 
plaintiff was rented ont on a contract with his tenants to pay 
one-third of the proceeds of.the land to plaintiff. The plain- 
tiff continued to be the owner of the land, and of the trees 
on it, and of the hedges on it which he planted and which 
were made by these trees. This suit was brought to recover 
damages for the destruction of these hedges which the landlord 
continued to own, and which destruction was really injurious 
to the inheritance. 

The exemplary damages allowed by the instructions, and 
given by the jury, we think were all justified. There was no 
evidence to show that the.defendant, Shackelford, allowed 
himself to be used by his co-defendants to annoy and harass 
plaintiff. This was a matter for the jury. That exemplary 
damages may be allowed in actions formerly termed actions 
on the case, is expressly held in Musick vs. Tower G. & L. 
R. R. Co., 57 Mo., 21. 

Judgment must be affirmed. The other judges coneur. 





Jas. H. Lay, Adm’r of Jonn H. Leacn, Appellant, vs. Tur 
Mxcuantcs’ Bank, Respondent. 


1. Administrator—Suit against creditor by— Connter-claim may be set up although 
not filed in the Probate Court within three years.—An administrator sued a bank 
for money deposited by bis testator, and certain dividends accruing after his 
death, on stock owned by him. The bank elaimed by way of offset money 
paid the testator in discount of his paper. Held, that the bank was not barred 
from setting up that defence, by reason of its failure to present the claim for 
allowance in the Probate Court within three years after the grant of letters, 
The special statute of limitations touching administrators (Wagn. Srat., 102, 
2 6) contemplates cases where the creditor in the first instance brings his claim 
against the estate, and has no application to suits by the administrator again-t 
the creditor where the demand of the latter is set up as a counter-cliim. In 
such suit the only statute which can be pleaded against the counter-claim un- 
der the law (Wagn. Stat., 1274, 3 3), is the general statute of limiation, 
(See Stiles v. Smith, 55 Mo., 363.) 
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Appeal from Benton County Circuit Court. 
Cline, Jamison §& Day, and 4. C. Barry, for Appellant. 


I. Plaintiff snes on a demand accruing since the death of 
his intestate. The notes, according to the answer, were all 
due before his death. In such case it is well settled that the 
Jatter cannot be set off against the former. (Chit. Contr., 
$49; 2 Will. Ex’s, 1700; Woodward vs. Thornton, 8 Mo., 
161; White vs. Henly, 54 Mo., 592.) 


Lay & Belch, and James H. Lay, for Respondent. 


I. The affidavit required by the claimant in making proof, 
must state that claimant has given the estate credit for all 
payments and off-sets to which it is entitled, and the claimant 
can only be allowed the balance after making such dedue- 
tions. (Wagn. Stat., 103, §§ 12, 13.) Suppose that*A. 
owes B. on a note for $1,000, and B. owes A. the same 
amount on an open account, and A, dies. B. can make 
no claim against the estate of A. for the reason that the 
estate owes him nothing; his claim is liquidated by the de- 
mand for the same amount. This requirement plainly means 
that where the off-sets balance the demand, the one shall 
liquidate the other. It certainly does not authorize the ad- 
ministrator—when the accounts so balance and presentation 
of the demand would show no indebtedness from the estate— 
to wait till the demand against the estate would be barred by 
time, and then sue the creditor, without the right on his part to 
set up the off-set. The statute relating to set-off (Wagn. Stat., 
1274, § 3) clearly authorizes such defense, even though the 
special limitation law has interfered. 


Naprton, Judge, delivered the opinion of the court. 


This suit was commenced in 1870. The petition alleged 
that Leach died in June, 1861, and that in April, 1863, letters 
of administration were taken out by his widow, Rachel 
Leach. and that her marriage in 1869 revoked these letters, 
and that in 1870, letters de bonis non were granted to plain- 


tiff, Lay. 
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It is alleged then, that Leach owned 31 shares of stock in 
the Mechanics’ Bank; that since his death dividends have 
accrued and been declared on this stock amounting to $2,000; 
and judgment is asked for this. It is further averred, in what 
may be termed a second count, that Leach deposited in the 
bank $900 ; that since his death a demand was made for this, 
which was refused; and a judgment is asked also for this sum, 

The answer admits all the facts stated—except that it al- 
leges the dividends to have been only $1,472.50 instead of 
$2,000—but sets up as a defense that Leach owed the bank 
$8,000 on paper discounted for him, and that under their 
charter and by-laws they had a lien on his stock and divi- 
dends, and after allowing his claims he was still in their debt 
$6,300. 

In the replication it is set up that all these claims of the 
bank were never presented to the Probate Court, never al- 
lowed and that they were all barred by the statute, which re- 
quires claims to be presented within three years. 

On the trial there was evidence about the by-law referred 
to, and the notes of Leach were all produced and proved. But 
the instruction given and refused will show the points of law 
decided. All the instructions asked by plaintiff were refused. 
They are these: 

“1st. After the lapse of three years from the granting of 
letters of adininistration and the publication thereof, all claims 
against an estate, not presented to the proper court for allow- 
auce are forever barred.” 

“9d. If the several promissory notes read in evidence by 
defendant were never presented for allowance, nor probated 
by any court against the estate of Leach, and more than three 
years had elapsed since the grant of letters of administration 
on said estate, and more than three years had intervened be- 
tween the granting of such letters and the institution of this 
suit, then said notes and any and all claims evidenced or pur- 
porting to be evidenced by them, are forever barred, and said 
notes cannot be read in evidence to defend the claim of plain- 
tiff,” etc. 
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“3d. If it appears that dividends to the amount of $1,472.50 
had accrued and been declared on the stock of Leach before 
the institution of this suit, the bank had no right to appro- 
priate any portion of such dividends to its own use.” 

“4th. Even though such right did exist, as to subsisting 
debts, yet no such right of appropriation exists as to demands 
barred by the statute of limitations.” 

Various other instructions were asked, but those copied 
will be sufficient to explain the plaintiff's position in the case. 

The defendant asked several instructions, which were re- 
fused, but those given were substantially these : 

“1st. [f the defendant had a lien on the 31 shares and the 
dividends, then defendant cannot be deprived of his set-off by 
way of equitable relief by the three years statute of limita- 
tions.” 

“4th. After legal notice had been given, and three years 
had elapsed, the defendant cannot set up a counter-claim and 
ask for judgment against the estate in a suit by an adminis- 
trator against defendant; but if the bank had a canse of ac- 
tion against the intestate in his life time, then she may plead 
such cause of action by way of defense and equitable relief, 
notwithstanding the three years statute of limitations.” 

“Sth. The statutes pertaining to probating claims against 
estates are directory and remedial to those having demands 
against the estate, and if a person fails to comply with them, 
such person loses his remedy and right to prosecute such 
claims. But if the administrator, after the three years have 
elapsed, uses and pursues the general remedy for collecting 
demands against a person who had a just claim against his 
intestate in his life time, then the defendant may set off such 
cause of action against the administrator, by way of equitable 
relief.” 

“9th. Where virtual demands exist, one of which might be 
set-off against the other, the statute of limitations should not 
be permitted to operate so as to extinguish one demand and 
leave the other in force.” 
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Withont undertaking to express any opinion in regard to 
the instructions in this case, it will be perceived that in all 
material respects the case is fully within the decision of Stiles 
vs. Sinith (55 Mo., 363), and it is unnecessary to an affirmance 
of the judgment to do more than refer to this case, in the 
conclusions of which I fully coneur. 

Judgment affirmed. The other judges concur, except Judge 
Hough, who dissents. 





Marvin R. Banks, Appellant, vs. Jonn F. Burnam, Re- 
spondent. 


1. Contract—Notice of rescission—Acquiescence— Estoppel.—Where a party toa 
contract for the sale of land lies by without taking any action for a year or 
more after notice of rescission from the other party, he will be held to have 
acquiesced in the rescission, and cannot afterward have his action to enforce 
the agreement. 

. Supreme Court—Judicial notice as to connection of suits therein decided.—In 
the absence of evidence to that effect, the Supreme Court cannot take judicial 
notice that a case before the court had connection with one formerly decided 
by it. 


Appeal from Boone Circuit Court. 


This suit was for specific performance of a written contract 
for the exchange of lands, plaintiff claiming that in pursuance 
of its terms he had offered to give defendant title by suffi- 
cient deed, which contract defendant repudiated, etc. The 
case of Burnam v. Banks, referred to by the court is evident- 
ly that reported in 45 Mo., 349. 


O. Guitar, for Appellant. 
John H. Overall, for Respondent. 


Napton, Judge, delivered the opinion of the court. 


It is impossible for us to decide this case npon the merits. 
If we could assume the statements of the connsel as correct, 
we should have no hesitation in reversing the judgment, for 





OCTOBER TERM, 1875. 





Banks v. Burnam. 





it is obvious that the court did not decide the case on the 
real matter in controversy, but dismissed the bill on a slight 
mistake in the phraseology of a deed. But the record shows 
a commencement of this suit in 1872, more than four years 
after it is agreed that defendant repudiated the contract, re- 
fused to comply with it, and gave notice to that effect to 
plaintiff. This of course superseded the necessity of any ex- 
ertions or diligence on the part of the plaintiff in getting his 
title ready by the time fixed in the contract, and if it was 
good at the’ time of the trial, it would be sufficient ; but it is 
well settled that after such notice, the plaintiff, to invoke the 
aid of a court of equity, must be prompt. If he lies by for 
one or two years it will be regarded as an acquiescence in the 
rescission. (Hempley vs. Hill, 2 Sim. & Stu., 29; Watson vs. 
-Reid. 1 R. & Mylne, 236.) 

In order to obviate this objection we are asked to take ju- 
dicial notice that the defendant, immediately after this notice 
to plaintiff, brought his suit to have a rescission, and that this 
suit ultimately came up for review in this court, and the judg- 
ment in favor of defendant was reversed, and that thereupon 
the defendant took a non-suit, and the plaintiff thereupon 
commenced this action fora specific performance. All this is 
no doubt true in point of fact, but the record of the present 
case discloses nothing in regard to the matter. We have be- 
fore us simply a record of a suit by Banks vs. Burnam, com- 
menced, so far as the record shows, in 1872, upon a contract, 
which the plaintiff himself testifies was repudiated in January, 
1868. ‘Without explanation such repudiation would be con- 
sidered as acquiesced in after the lapse of four years, and we 
cannot take judicial notice that the former suit, reported as 
decided in this court, of Burnam vs. Banks, had any connec- 
tion with this case. 

The judgment must be affirmed ; the other judges concur. 





! 
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JosrepH H. Paes, Respondent, vs. ArLantic aND Paciric 
Rattroap Company, Appellant. 


1. Justices’ Courts—Appeal—Failure of notice before second term— Effect of— 
Waiver of notice— What act gives jurisdiction to Cireuit Court.—Where an ap- 
peal from a justice is not taken on the day when the judgment is rendered, 
and notice thereof is not given before the second term of the Circuit Court, 
after that at which the case is to be determined, such omission will he held to 
be a failure to prosecute the appeal, and will authorize an affirmance. Any 
appearance for a special object, such as a motion to dismiss on account of 
defective process, or to affirm on the ground that there has been a failure to 
prosecute the appeal, is not such an appearance as will confer jurisdiction on 
the Circuit Court to try the case. But any act which implies that appellee is 
in the Circuit Court for general purposes, such as to plead to the merits or con- 
test the trial, as when he subpeenas witnesses therefor, will be held sufficient to 

“confer jurisdiction on the court to try the case. He is presumed to have 
known that the cause was pending and to have waived notice. Moreover, in 
summoning witnesses he becomes liable for costs in a matter pertaining to a 
trial on the merits; and where the court has power to tax such costs, it can | 
proceed to try the whole case. 


Appeal from Lafayette Circuit Court. 


J. NM. Litton, for Appellant, cited 15 Mo., 78; 55 Mo., 
545; 4 Green Iowa, 530; 33 IIl., 518; 25 Ala., 534. 


Clayton § Callahan, for Respondent, cited 3 Mo., 49; 43 
Mo., 389 ; 832 Mo., 423; 20 Mo., 584; 7 Mo., 161; Wagn. 
Stat., 1034, §§ 6, 19-20; 50 Mo., 403; id. 504: 


Waener, Judge, delivered the opinion of the court. 


The sole question presented by this record is, whether the 
court erred, in affirming the judgment of the justice of tle peace 
which had been taken up by appeal. It appears that in this 
proceeding in the justice’s court the plaintiff obtained judg- 
ment, and at a subsequent day the defendant took an appeal 
to the Circuit Court. No notice of the appeal was given till 
after the second term of the court, and at the third term the 
plaintiff appeared and moved for an affirmance of the judg- 
ment, which was sustained. At the time the appeal was taken 
the Circuit Court held three terms a year, and the case was 
hever reached on the docket for trial at any time previons to 
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the affirmance. It further appears that at all three terms of 
the court, the plaintiff subpoenaed witnesses in order to get 
ready for trial. 

It is the duty of the party taking an appeal, if the same is 
not taken on the day of the rendition of the judgment, to 
give notice to the adverse party at least ten days before the 
first day of the term at which the case is to be determined 
(Wagn. Stat., 850, § 21); and if the notice is not given be- 
fore the second term thereafter, it will amount to a failure to 
prosecute the appeal, and will authorize an affirmance of the 
judgment. (Wagn. Stat., 344, § 16; Rowley vs. Hinds, 50 
Mo., 401.) 

Unless there be a voluntary appearance in the canse. notice 
is indispensably necessary. And the appearance must be in 
reference to some act touching the merits of the case. An 
appearance for a special object or purpose, as a motion to dis- 
miss on account of defective process, or to affirm on the ground 
that there has been a failure to prosecute the appeal, is not 
such an appearance as will confer jurisdiction upon the court. 
As was remarked in McCabe vs. Lecompte, 15 Mo., 78, notice 
is never dispensed with till the appellee has done some act 
by which it is presumed to have been given, or the want of 
it waived. A party, if he chooses, may voluntarily appear in 
court, and he will then be subject to the same jurisdiction as 
if he had been brought in by notice or regular process. Any 
act that from its nature implies that he is in court for general 
purposes, as to plead to the merits, or contest the trial, will be 
sufficient. In the case of Henderson vs. Henderson (55 Mo., 
545), where the party filed a motion to dismiss on the ground 
that a transcript was not filed in time, one of the reasons for 
refusing and holding that he was in court was that he had 
his witnesses subpoenaed and in attendance. It was said that 
from this fact he must necessarily have known that the case 
was in court and that he was accumulating costsin it. In the 
present case the court found in its judgment that the plain- 
tiff had taken steps in the case by subpoenaing witnesses and 
making costs, and adjudged that he should pay the same. 
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If the court had power to tax costs against the plaintiff in a 
matter pertaining to the trial on the merits, it had jurisdie. 
tion to proceed to try the whole ease. The subpcenaing of 
witnesses is one of the first steps in the preparation for an 
actual trial in court. When the party subpoenas his wit- 
nesses, it is rendered certain that he has notice that the canse 
is pending, and it may fairly be presumed that notice is 
waived. Here, for three terms the plaintiff had his witnesses 
subpoenaed, and there was.a failure to try the cause only, be- 
cause from the quantity of business preceding it on the docket, 
it could uot be reached. At the very term at which the judg- 
ment was affirmed, plaintiffs witnesses were subpoenaed, and 
it is presumed were in attendance. Under these circum- 
stances I am of the opinion that the court erred, and its judg- 
ment should be reversed and the cause remanded. 

Judge Napton and Sherwood concur; Judges Vories and 
Hough absent. 





Arttantic AND Pactric Rartroap Company, Appellant, vs. 
James Freeman, et al., Respondents. 


1. Trespass—Cutting and carrying away of timber from plaintiff's land— Treble 
damages— Allegations as to ownership of timber.—A petition in trespass which 
alleges the conversion of trees, ete., cut and carried away from the land of 
plaintiff, ete., sets out a good cause of action at common law, and will not be 
held bad on demurrer, although it calls for treble damages awarded by the 
statute, (Wagn. Stat., 1345) and fails to state that defendant has no interest 
or right in the timber, or is otherwise insufficient as a statutory pleading. Nor 
will it be held bad for failure to state in terms that the trees were the property 
of phiintiff. 


Appeal from Newton Circuit Court. 
J. N. Litton, for Appellant.. 
The petition is good at common law. (Hewitt vs. Harvey, 46 


Mo., 371; Low vs. Harrison, 8 Mo., 351; Waltham vs. Warner 
26 Mo., 145; Garner vs. Hann. & St. Jo. R. R., 34 Mo., 240; 
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Comings vs. Hann. & Cent. Mo. R. R. Co., 48 Mo., 516; 
Montague vs. Papin, 1 Mo., 757; Schmidt vs. Dinsmore, 42 
Mo., 226; Grau vs. St. Louis, K. C. & N. R. R., 54 Mo., 240; 
Henderson vs. Dickey, 50 Mo. 164; Northeraft. ve. Marti, 
98 Mo., 470.) 


0. W. Thrasher, for Respondents. 


The allegations in the petition of plaintiff's ownership of 
real estate, are not. suflicient to show its ownership of the 
trees, saw logs, ete. There is no averment that the timber 
was ever standing on plaintiff's land. 


Suerwoop, Judge, delivered the opinion of the court. 


_ In this case there were two counts in the petition. Plain- 

tiff withdrew the first count and by consent of parties the de- 
scription of land as contained in the first, was to be regarded 
as incorporated in the second count which was as follows: 
“ Plaintiff also states, that during the months of November 
and December, 1871, and the months of January, February, 
March and April, 1872, at divers times, defendants wrongfully 
received from various persons, to plaintifis unknown, a large 
amount of timber, trees and saw logs, of the value of two 
thousand dollars, which timber, saw logs and trees were wrong- 
fully and without leave, cut, removed and carried away from 
the premises and lands above described, which were then 
the property of and owned by plaintiff, and said defendants so 
took and received said timber, trees and saw logs so cut and 
carried away, as aforesaid, and wrongfully appropriated the 
same to their own use; wherefore plaintiff says by said acts 
and doings of defendants, plaintiff was damaged in the sum 
of six thousand dollars, being treble the amount of the value 
of said timber, trees and saw logs, for which amount it asks 
judgment with costs of suit.” 

To this count the defendants demurred, assigning as ground 
that it did not state facts sufficient to constitute a cause of 
action. The demurrer was successful, and judgment was 
entered accordingly. 

6—voL LXI. 
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It is quite clear that the above count, although not good if 
it is to be regarded as founded upon the statute, (2 Wagn., 
Stat., Chap. 138) to which, by reason of its claiming damage 
to treble the value of the timber, it seemingly refers, is vet 
sufficient as stating a cause of action at common law—alleg. 
ing at it does, the conversion of trees, etc.. cut and carried 
away from the land of the plaintiff. (Hewitt vs. Harvey, 46 
Mo., 368, cases cited.) The suggestion is made here in argn- 
ment, that the allegation should have been made that the trees 
belonged to plaintiff. We think otherwise. The allegation 
of ownership of the land was enough; the rest followed as an 
incident. And it would be wholly superfluous to allege that 
trees cut upon the land of plaintiff were its property. 

Reversed and remanded. The other judges concur. 





Srate or Missouri, Appellant, vs. Coartes Roram, Respon- 

dent. 

1. Criminal law—Selling liquor on Sunday— Description of offense.—An indict. 
ment charging that defendant “did on the 9th day of June, 1872, unlawfully 
sell fermented and distilled liquors, on the first day of the week, commonly 
called Sunday, contrary to,” etc., followed the language of the statute in de- 
scribing the offense, and that was sufficient. 


Appeal from Phelps Circwit Court. 
J. A. Hockaday, Al?y Gen’l, for Appellant. 


The indictment pursues the language of the statute in 
every particular, and is good. (Wagn. Stat., 1090, § 27; Jd. 
504, § 35; State vs. Stubblefield, 32 Mo., 563.) 

The offense committed was indictable under the law, as 
it existed at the time the same was preferred. Wagn. Stat., 
516, § 30, was re-enacted February 21, 1871. (Vide Acts 1871, 
p- 34.) 

The offense, as appears from the indictment, was committed 
June 9th, 1872. The case of State vs. Huffschmidt, (47 Mo., 
73) therefore has no application. 
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~ Southgate & Seay, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


The indictment alleged that the defendant did on the 9th 
day of June, 1872, unlawfully sell fermented and distilled 
liquors on the first day of the week, commonly called Sunday, 
contrary, ete. 

To this indictment the defendant demurred, on the ground 
that no offense was charged known to the law, and that the 
violation of the statute was not set forth with the certainty 
that the law required. This demurrer was sustained by the 
court. 

The statute declares that every person who shall expose for 
sale any goods, wares, or merchandise, or shall keep open any 
ale or porter house, grocery or tippling shop, or shall sell or 
retail any fermented or distilled liquor on the first day of the 
week, commonly called Sunday, shall on conviction be ad- 
judged guilty of a misdemeanor, and fined not exceeding 
fifty dollars. (Wagn. Stat., 504, § 35.) 

The indictment followed the language of the statute in de- 
scribing the offense and that was sufficient. The court there 
fore erred in sustaining the demurrer, and its judgment will 
be reversed and the cause remanded ; the other judges con- 
cur. 





Exizazetu Suirn, Respondent, vs AnprEw Hurcnimson, Ap- 
pellant. 


1. Wills—Intention of testator to govern.—The controlling guide to a court, in 
construing a will, is to ascertain the intention of the testator. 

2. Will—Bequest of “all my other property,’’ ete.—Effect of as to after acquired 
land, etc.—A will bequeathed to the sister of testator a tract of forty acres, 
being all the land then owned by him, and contained a devise to his mother, 
of “all my other property, consisting of horses, cattle and hogs, and money 
and effects whatsoever.” He subsequently entered a tract of 260 acres. Held, 

that under a proper construction of the instrument the above quoted devise 

did not pass to his mother his title to the latter tract. 
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3. Notes given in consideration of an agreement to convey land—Estoppel as to 
outside parties.—In suit upon notes given in consideration ofan agreement to 
convey to defendant a valid fee simple title, the latter may defend by showing 
a failure to give such deed ; and this being the fact, where there are parties in 
interest who are not joined in the suit, it will not avail plaintiff to show 
that they knew of the agreement to convey, and approved of it, either by posi- 
tive acts or by acquiescence. For, Ist, the doctrine of estoppel is not allowed 
to supply the place of a paper title where that is covenanted for; and, 2d, a 
judgment would not bind such outside parties, nor be any evidence against 
them in an action afterward brought by them to assert their rights against the 
property. 

4. Estoppel—Ignorance of title—Acquiesceuce in a sale of land caused by igno- 
rance of the true state of title, will not work estoppel. 


Appeal from Pettis County Circuit Court. 


Gordon, with Owens & Wood, for Appellant. 


I. In suit’ on note for purchase price of land, failure of 
title in vendor is a proper defense. (Luckett vs. Williamson 
31 Mo., 54; Pierce vs. Choutean, 13 Mo., 526; 18 Mo., 369; 
20 Mo., 433; 21 Mo., 415.) 

II. The word 7 property” isa broad term, but is qualified 
by the testator. He tells particularly of what it consists, and 
enumerates as in an inventory every species of personal prop- 
erty but not real estate. He could not have intended to con- 
vey after-acquired Jand. (Bowlin vs. Furman, 34 Mo., 39.) 

III. There are no facts in this case amounting to an estop- 
pel as against the heirs of Joseph E. Smith, and defendant, on 
discovering the detect in the title, at once abandoned his pos- 
session and claim to the property, aud his answer prays a 
rescission of the contract. 


Phillips & Vest, for Respondent. 


I. Acts amounting to estoppel in pais are as effectual as a 
deed. (Bigel. Estop., 480—As to estoppel generally, see Taylor 
vs. Zepp, 14 Mo., 488 ; Newman vs. Hook, 37 Mo., 212; Camp- 
bell vs. Johnson, 44 Mo., 251; Gregg vs. Von Phul, 1 Wal. 
274; Gregg vs. Wells, 10 Ad. & El.,90; Bigel Estop., 500-3 
and notes; Chapman vs. Chapman, 59 Penn. St., 214.) 

The testimony clearly shows an estoppel against all the 
heirs, 
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4 Smith v. Hutchinson. 
IL. The agreement of plaintiff to convey, and that of de- 
fendant to pay, were independent covenants, and the bond 
has a mutual penalty of $4,000. And plaintiff's failure of 
title will not avail as to the note. (Counsel then cited 
Freemun vs. Mitchell, 8 Mo., 487; Cook vs. Johnson, 3 Mo., 
172; Bruffey vs. Brickey, 5 Mo., 395; Lucas vs. Clements, 
7 Mo., 387, and quoted at length from Smith vs. Busby, 15 
Mo., 389, referring also to Deitrich vs. Franz, 47 Mo., 85; 
Small vs. Reeves, 14 Ind., 164; Hacker vs. Blake, 17 Ind., 
97; Owens vs. Rector, 44 Mo., 390.) 

















Napron, Judge, delivered the opinion of the court. 





This action was on a note for $500, due May 15, 1870, and 
was commenced Angust 6, 1870, in the Circuit Court of Moni- 
teau county, but was finally tried in Pettis county, to which 
a change of venue was taken. 

The note was the first of three notes given by the defend- 
ant Hutchinson for a tract of land in Moniteau county, and 
the agreement in regard to the sale was dated in October, 
1869, and was substantially as follows: The plaintiff, Eliz. 
Smith, in consideration of $2,000, to be paid by the defendant 
Hatchinson, pursuant to his covenarits, agrees that she will, 
on or before the 15th of October, 1871, make a complete title, 
in fee simple, by sufficient conveyances, of a certain tract of 

* land containing 340 acres—which is described in the articles by 
their numbers—and Hutchinson agrees that upon the execu- 
tion of such converance he will pay to Mrs. Smith $2,000, in 
full consideration of the “absolute purchase,” etc., of said 
tract of land, in the manner following, to-wit: $500 on or 
before the 15th of Mav, 1870, $500 on or before the 15th of 
October, 1870, and $1,000 on or before the 15th of October, 
1871, all bearing 10 per cent. interest,” etc. And an agree- 
ment was further made in regard to the possession. 

The answer was filed at the March term, 1872. Its details, 
and those of the reply to it, need not be stated. The evi- 
dence on the trial shows the facts relied on as a defense in 

the auswer, about which there is really no controversy. 
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In 1854 Joseph E. Smith, a son of the plaintiff, who at 
that time owned 40 acres of the land which was the subject of 
the subsequent agreement between the plaintiff and the de- 
fendant, made a will in which he devised this 40 acres to his 
sister Sarah. The next clanse in the will, from which plain- 
tiffs title was supposed to be derived, is this: “I give and 
devise to my beloved mother, Elizabeth Smith, all of my 
other property, consisting of horses, cattle, sheep and hogs, 
moneys and effects, whatsoever, all to be hers during her life- 
time, then to be disposed of agreeable to her own will and 
testament.” The plaintiff also owned 40 acres of the land by 
entry, and Jos. E. Smith, subsequently to the date of his will, 
entered 260 acres; so that, as to the 40 acres devised to her 
daughter Sarah, there was no. pretence of title in the mother, 
and as to the 40 entered by the mother, there was an indis- 
puted title, and as to the 260 acres which constituted the re- 
mainder of the tract, the plaintiff's title depended on the con- 
struction of the will. If the possession above recited gave 
this land to the plaintiff for life, with power to dispose of it 
by will or by deed, then the plaintiff had title to 300 acres of 
the 340 agreed to be conveyed ; but if the possession did not 
extend to real estate, or did not anthorize a disposition by 
deed, then the plaintiff could only convey 40 acres of the 340 
agreed to be conveyed, and an undivided one-sixth of the re- 
mainder. 

Mrs. Smith had two sons and three danghters, and in case 
of intestacy her interest in the 260 acres was only one-sixth. 

There was evidence to show that the daugliters and sons 
lived on this land, or in the immediate neighborhood, and 
knew of the proposed sale to defendant, and acquiesced in it 
—perhaps some of them advised it. The mother was up- 
wards of eighty years old, two of the danghters were married, 
and one of the sons-in-law acted as agent of the mother in 
negotiating and concluding the sale to Hutchinson. The im- 
pression of all parties, indeed, was, that Mrs. Smith had a 
right to sell this land, probably derived from a submission of 
the will at one time toa lawyer, and an opinion expressed 
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by him that the will conveyed the land to the mother. This 
impression continued until about the time the first note of 
the defendant fell due, when one of the sons-in-law of plain- 
tiff submitted the will to another lawyer, and obtained a dif- 
ferent opinion as to its construction, and thereupon advised 
the defendant to withhold payment. It seems probable from 
the evidence that all the children would even then have 
signed the deed, but fora lack of confidence in the son-in-law, 
who acted as principal agent of his mother in the sale. There 
it no evidence of bad faith on the part of. any of the parties 
to the transaction. 

There was no proof offered on the subject of insolvency of 
plaintiff. A deed containing the usual covenants was ten- 
dered. The plea was filed and all the subsequent pleadings 
and trials occurred long after the date of the day when the 
deed was to have been made and the notes paid. 

The case was tried by the court, and the finding and jndg- 
ment were for plaintiff, and the case is here by appeal. 

The first point discussed here relates to the construction of 
the will of Joseph E. Smith, but in our judgment there is 
hardly room for doubt on this question. The controlling 
guide to a court in construing a will is to ascertain the inten- 
tion of the testator, and it is difficult to imagine that Joseph 
E. Smith, who at the date of his will owned 40 acres of land 
only, and devised that to his sister, intended by the clause 
succeeding this devise in which he bequeathed “all his other 
property, consisting of horses, cattle, etc.,” to devise 260 acres 
of land which he subsequently entered. The word “property” 
might be large enough to embrace real as well as personal es- 
tate, but its meaning is restricted by the explanation given 
to it by the testator. 

Besides, this construction, unnatural as it would be, only 
gives the plaintiffa life estate and a power to dispose of it by 
will. 

But the main ground on which reliance is placed to an- 
thorize this judgment, is, that the claims of the children 
were barred by estoppel; that they knew all about the sale 
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and approved of it, either positively or by a silent acqui- 
escence. 

The principle of estoppel is very munch misunderstood, if 

it is supposed to be applicable to a ease of this kind. The 
doctrine is employed to proteet valid interests and posses. 
sions. It is not allowed to supply the phice of paper title, in 
a case where paper title is covenanted for. The heirs of Jos, 
E. Smith are not parties to this case, and the judgment would 
not bind them, or be any evidence against them, in any suit 
they might institnte. The testimony in regard to estoppel 
might be totally different from that produced here, in a suit 
brought by the heirs. The defendant contracted for a deed 
conveying the fee simple, and to offer him a title depending 
on parol testimony would be no compliance with the cove- 
nants assumed by the vendor. 

But apart from this, we have been nnable to discover any 
estoppel in the conduct of the heirs, or the slightest evidence 
tending in that direction. It is true, they acquiesced in the 
sale, but it was manifestly under the impression that their 
mother had the title. There is nothing in the record to show 
the ages of the plaintiff's children, from the date of the death 
of their brother Joseph to the day of the sale. The daughter 
to whom the forty acres was devised, might, if she assented 
to the agreement for sale, have been estopped, as her title 
was beyond question ; but conceding that, the result is not af- 
fected. So far as the evidence is preserved, the first informa- 
tion which the children of the plaintiff had of their title, was 
obtained after the contract of sale was made by the mother. 
The truth seems to be, that the whole affair was a mistake, 
that plaintiff and defendant and the ehildren of plaintiff were 
all alike ignorant of the real state of the title, and either 
party, if so inclined, might well have applied to a court to 
have the contract reseinded on that ground, or the heirs of 
Joseph might have exeeuted a deed, and in that way removed 
all objections to the title. 

The case of Smith vs. Busby (15 Mo., 387), is rebied on to 
sustain the judgment in this case, but the circumstances un- 
der which that case was determined were essentially and ma- 
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terially different from the present. In that case Busby had 
not merely failed to relinquish his claim bought of Town- 
shend, the purchase money for which was in said suit, but 
had used it in effecting a compromise with Leonard—had 
treated it as of value—and, as the learned judge intimates, had 
virtually conveyed it to Leonard, and made it the basis of a 
compromise, by which he acquired a clear title to an adjoin- 
ing tract. In this case the defendant, so soon as he discov- 
ered or was apprised of the defects of title, surrendered his 
possession, came into court with a petition for a rescission of 
the contract and for a return of the $30 which he had paid on it. 
The whole purchase money was due, and the deed was due, 
before the answer was filed. The whole case was before the 
court. To compel the purchaser, under such circumstances, 
to pay the purchase money, or any. part of it, upon the tender 
of adeed which manifestly did not convey a complete title to 
any portion of the land except forty acres, would be a singn- 
lar administration of equity. It was a contract, as we have 
observed, executed by all parties to it, under a mistake, and 
so long as this mistake was not corrected, it ought not to be 
enforced against either party. , 

The judgment will be reversed and the cause remanded ; 
the other judges concur. 





W. W. Sovracarr, Respondent, vs. Taz ArLantic anp Pa- 
ciric Rarzroap Company, Appellant. 


1. Corporation, appointment and authority of agent, how shown.—Not only the 
appointment but the authority of an agent of a corporation, as ¢. g. his au- 
thority to employ counsel on its behalf, may be implied from the adoption or 

“recognition of his acts by the company. 

2. Corporations—Appointment of Attorneys—Express delegation of power—For- 
mal resolutions unnecessary. —Managing officers of corporations have power to 
employ attorneys and counselors without express delegations of power, or 
formal resolutions to that effect. 
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8. Attorneys’ services for railroad—Proof asto value of, how shown.—In suit 
against a railroad, for professional fees, proof that the services of a good at. 
torney at the place where plaintiff was, were reasonably worth so much per 
month, is improper. The attention of the witness should be called to the par. 
ticular services rendered, and his opinion predicated thereon. 

4. Atlantic and Pacific Railroad—LTiability of, for debts of South Pacific, how 
shown.—The passage of the act authorizing the consolidation of tle South 
Pacific and Atlantic and Pacific Railroad Companies (See Sess. Acts 1871, p. 
66, 2 2), did not render the latter liable for the debts of the former without 
proof that they did in fact consolidate; and of such fact the courts cannot take 
judicial cognizance. 

5. Intercst—Demand.—Interest cannot be allowed on accounts till after demand, 
(Wagn. Stat., 782, 3 1.) 


Appeal from Phelps County Circuit Court. 

J. M. Litton, for Appellant. 

I. The services were rendered for the South Pacific road, and 
1. the petition failing to allege a consideration for the pre- 
tended promise of appellant to pay therefor, no proof can 
supply the defect. 2. Such promise should have considera- 


tion, (Cook vs. Elliot, 34 Mo., 586; Thorp Val. Verb. Prom., 
pp. 83-4, § 11) unless in writing, signed by appellant, would 
not be binding, (Wagn. Stat., 656, § 5) and it must have been 
made toappellant. (Page vs. Decker, 31 Mo., 466.) 3. There 
was no proof of any agreement so to pay; and no proof of any 
consolidation of the two roads. Sec. 1 of the act of March 
15th, 1871, is no proof, and the court could not take judicial 
cognizance of that fact. (Gorman vs. Pac. R. R., 26 Mo., 453.) 
4. Sec. 2 of the act of March 24th, 1870, fixes no responsibil- 
ity on appellant for private contracts of the South Pacific 
Railroad incurred prior to its sale. 

II. Santee was merely land agent of the South Pacific Rail- 
road, and certainly was not a managing officer and had no 
power, in his own discretion, to employ counsel for the road. 

{II. The first instruction given for plaintiff was wrong, 
No debt bore interest at common law. This debt was on 
account, and, under the statute, bore interest only from de- 
mand. Of demand there was no proof. 

IV. The second instruction for plaintiff was also wrong; 
Ist. because there was no evidence on which to base a sub- 
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mission to the jury, of the question of merger; much less of 
assumption by appellant, of the liabilities of the South Paci- 
fic Railroad; 2d. because the question of liabilty was for the 
court, not the jury. 

It is error to submit a question of law to the jury. (Cole- 
man vs. Roberts, 1 Mo., 97; Fugate vs. Carter, 6 Mo., 267; 
Newman vs. Lawless, 20 Mo., 279; Hickey vs. Ryan, 15 
Mo., 62; Atterberry vs. Powell, 29 Mo., 429; Crawley vs. 
Mullins, 48 Mo., 517.) 

V. The proof as to value of services was incompetent. The 
witness’ attention should have been called to the services ac- 
tually rendered, and his opinion asked in reference thereto. 








Henry Flanagan, with whom was A. M. Lay, tor Res- 
pondent. 


I. In the absence of proof to the contrary, it is to be pre- 
sumed that the general superintendent had power to employ 
the respondent, and that in doing so, he acted within the 
sefpe of his authority. (Tomlinson vs. Catlett, 4 Blackf., 
436; Sto. Ag., §§ 126, 127, 131, 132, 133 ; New Albany R. R. 
Co. vs. Haskell, 11 Ind., 302; Russell vs. Reece, 61 Eng. C. 
L. R., 660; Doan vs. Dunean, 17 IIl., 273.) 

II. The officers of the company were aware that the res- 
pondent was performing those services, and even though the 
superintendent had no authority to employ respondent—and 
it is notin evidence that he had not—as the appellant has re- 
ceived the benefit of respondent’s labor, it is liable to pay for 
it. (Merchants’ Bank. of Macon vs. Cent. Bank. of Georgia, 1 
Kelley [1 Geo.]. 418; Rice vs. Groffman, 56 Mo., 434.) No 
objection was made by any officer of the company, to respon- 
dent’s services ; on the contrary, he consulted with and received 
instructions from the general attorneys in St. Louis, in addi- 
tiun to those received by him from the superintendent, and 
he was recognized by other officers of the company. Appel- 
lant cannot now be allowed to say that the original agreement 
was made by a person not legally authorized to contract. 
(Fistle vs. La Rue et al., 15 Barb., 323; Kiley vs. Forsee, 
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57 Mo.,; 390; Watson vs. Bigelow, 47 Mo., 413; Keenan vs, 
Ins. Co., 12 Iowa, 126; 1 Pars. on Cont., pp. 49, 50, 51; 
Bredin vs. Dubary, 14 Serg. & R., 27; Veazie vs. Williams, 
8 How. (U.8.), 184; McCullod vs. McGee, 16 Penn. St., 289; 
Brigham vs. Peters, 1 Gray, 139.) 

ILI. The appellant offered no evidence touching the agency 
either of Benson or Santee. It was not denied that they 
were superintendents as alleged and proved by respondent, 
The instructions asked by the appellant were therefore prop- 
erly refused. There was no conflict of testimony as to the 
superintendent’s power to employ the respondent, nor did the 
appellant attempt to show that the superintendent acted be- 
yond his authority in retaining the respondent. (New Alb’y 
R. R. Oo. vs. Haskell, supra.) Nor was the respondent re- 
quired to ascertain what power was possessed by the superin- 
tendent, or what power was intended to be given to him. 
The respondent might well infer from the acts of the super- 
intendent and from those of the other officers of tlhe company, 
that the requisite authority was vested in the superintendent, 
If these acts were such as to lead the respondent to believe 
that the superintendent acted within the scope of his authority, 
however limited the power of the superintendent might have 
been, as between him and the company, the latter is liable. 
There is certainly strong proof of apparent authority. (John- 
son vs. Jones, 4 Barb. 369; Perkins vs. West. Ins. Co., 4 
Cow., 645; Com. Bk. vs. Norton, 1 Hill, 501; Sto. on Ag., 
§ 130, et seg.) 

IV. Seay’s testimony as to the value of respondent’s ser- 
vices was competent. The bill of particulars filed by respon- 
dent, under the first count, was for monthly wages or salary. 
The testimony tended to prove the value of said service per 
month. 


Waener, Judge, delivered the opinion of the conrt. 


The plaintiff, an attorney, brought this action to recover 
the reasonable value of certain professional services, alleged 
to have been rendered defendant, and of certain other services 
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rendered another corporation, which it is alleged, the defend- 
ant promised, after the services had been rendered, to pay. 
The first count in the petition claimed fifteen hundred dol- 
lars for services performed, and for counsel and services as an 
attorney at law, rendered at defendant’s request. 
The second count claimed the sum of one hundred and 


_ thirty dollars for legal services rendered the South Pacitic 


“Railroad, which it was averred the defendant assumed and 
promised to pay. The answer was a denial of all the allega- 
tions contained in the petition. The bill of particulars ac- 
companying the first count referred to certain specific cases 
attended to, and stated a demand of payment for counsel and 
services as an attorney generally from March 15th, to October 
15th, 1867. The bill of particulars to the second count showed 
the items fur which the services were claimed. The plaintiff 
gave testimony in his own behalf and stated that the services 
were performed, and that he was employed by the Superin- 
tendent of the road, and that he at different times corresponded 
with the various officers and managers of the road, and that 
they recognized him as an attorney and acquiesced in his em- 
ployment. ‘ 

He also proved, by a witness, against the objection of the 
defendant, that the services of a good attorney at the place 
where plaintiff was, would be reasonably worth two hundred 
dollars per month. The evidence in reference to the second 
count showed that the plaintiff was employed by a local agent 
of the South Pacific Railroad; but there was no evidence to 
show any promise by the defendant to pay the debt. 

The court instrueted the jury that if they found that plain- 
tiff was in the service of the defendant, and in the service of 

the South Pacific Railroad, in manner as alleged in the respec- 
tive counts of the petition, they should find for plaintiff the 
reasonable worth or value of the services, with interest at six 
per cent. from the accruing of the indebtedness. There was 

a verdict and judgment for plaintiff on both counts. 

It is insisted by the defendant that before the plaintiff 
could recover, it was necessary for him to show that the officers 
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who employed him had authority from the corporation to 
make the employment. We think differently. The evidence 
shows very clearly that the defendant availed itself of the 
services of the plaintiff, ranning through a period of several 
months, with a full knowledge of al! the facts; and if there was 
any defect in the authority conferring the original appoint- 
ment, this would amount to a ratification. 

a The rule is that not only the appointment, but the authority 
of the agent of a corporation may be implied from the adop- 
tion or recognition of his acts by the corporation. (Kiley vs. 
Forsee, 57 Mo., 390.) 

Managing officers of corporations have power to employ 
attorneys and counsellors, without express delegations of 
power, or formal resolutions to that effect. (Western Bank vs, 
Gilstrap, 45 Mo., 419.) In discussing this question in Am. 
Ins. Co. vs. Oakley, (9 Paige 496) the Chancellor said: “It is 
a matter of every day occurrence for the president and other 
head officers of corporations to employ and retain attorneys 
and counsel to prosecute or defend suits, or to assist in legal 
proceedings in which the corporation is interested. And I 
doubt whether it is usual for members of the bar to take the 
precaution to inquire when they are thus retained, whether 
there hus been a formal resolution # te board of directors 
authorizing their retainer in the case.’ 

The evidence of the witness as to the value of the services 
was improper. He testified that the services of a good at- 
torney would be reasonably worth two hundred dollars per 
month. His attention should have been called to the services 
rendered, and his opinion should have been asked what such 
services were worth. ° 

The only evidence introduced by the plaintiff to slrow that 
defendant was liable for the debt of the South Pacific Rail- 
road Company, was the second section of the act of March 
15th, 1871, which enacted that, “on the said two companies 
filing, in the office of the Secretary of State, a certificate ot 
their respective corporate seals, and the signatures of their 
respective presidents and secretaries, to the effect that they 
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have availed themselves of the privileges of this act, such 
merger and consolidation shall ipso facto become complete, 
and from henceforth the Atlantic and Pacific Railroad Com- 
pany shall, by that name, have and possess all the rights, pow- 
ers, privileges, immunities, advantages, franchises and prop- 
erty whatsoever of said South Pacific Railroad Company in 
the same manner and to the same extent and effect as that com- 
pany had or possessed, or but for its said sale and conveyance 
might have had or possessed, provided, that the before men- 
tioned Atlantic and Pacific Railroad Company shall be sub- 
ject to all the duties, liabilities, obligations and restrictions 
resting on either of said railroad companies before the con- 
solidation herein referred to and authorized.” 

The defendant would be liable for the debts and liabilities 
of the South Pacific Railroad if the consolidation authorized 
took place. But we cannot take judicial notice of the fact 
that the companies accepted the act and consummated the 
consolidation, and there was no proof on the subject. 

The court erred in instructing that the plaintiff was entitled 
to six per cent. interest from the time that the indebtedness 
accrued. The statute provides that creditors shall be allowed 
to receive interest at the rate of six per cent. per annum, 
when no other rate is agreed upon, for all moneys after they 
become due and payable on written contracts, and on accounts 
after they become due and demand of payment is made. 
(Wagn. Stat., 782, § 1.) The suit was on an account and 
therefore interest was not allowable till demand of payment 
was made, and it was not shown that any demand was ever 
made. 

The judgment should be reversed and the cause remanded. 
Judges Napton and Sherwood concur. Judges Vories and 
Hough absent. 
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Ann E. Miruer, ef al., Plaintiffs in Error, vs. Revsen Brxp- 
soz, Defendant in Error. 


1, Ejectment— Failure of title in one or more plaintiffs will not prevent recovery 
of those showing good title—Dismissal as to co-plaintiffs, when not required — 
Ina joint aetion of ejectment by two or more plaintiffs, under a proper con. 
struction of the statute (Wagn, Stat., 559 2 10), a failure of title ina portion of 
them will not prevent a recovery ou the part of others who show a good title 
to any interest in the premisés not barred by the statute of limitations or 
otherwise; and they cannot, in order to obtain judgment, be compelled to take 
a voluntary nou-suit in advance, as to those who may ultimately fail to re. 
cover. 

2. Adverse possession of co-tenants under fee simple deed need not amount to ouster, 
when.—The rule as to adverse possession and ouster necessary to create title 
under the statute of limitations, where one goes into possession of land asa 
co-tenant, does not govern a case where he whose title is in fact that of ten. 
antin common, takes possession under deed of warranty for the whole tract, 
supposing that he takes a fee absolute, and with nothing to show the contrary, 

. Tenancy by curtesy—Those holding under wife cannot sue for land during. — 
Where one holds land as tenant by curtesy, those deriving title from his de. 
ceased wife cannot sue during his life. 

. Warranty deed of tenant by the eurtesy— Warranty must be made good by his 
heirs, when.—Where one conveys, by a warranty deed, land in which he is 
only tenant by the curtesy, his heirs must make his warranty good, if they 
have assets by descent from him of equal value with the land. 


Error to Franklin Circuit Court. 
R. H. Musser, with E. McElhinney, for Plaintiffs in 


Error. 


I. The testimony goes to show a tenancy in common be- 
tween plaintiffs and defendant, which would continue till an 
ouster ; and till then no right of action accrned. As to what 
constitutes ouster between tenants in common, instruction 
No. 5 for defendant correctly declared the law, and is sus- 
tained by Paul vs. Lepeyre (47 Mo., 557). 

Defendant took Hendricks’ deed with record notice that 
Hendricks held under Alton Long, and he took nothing but 
Long’s life estate. 

There could have been no ouster as to James or his gran- 
tors till the right of entry accrued, which would not be the 
cease till Long’s death. 
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There is no proof of actual knowledge on the part of plain- 
tiffs that defendant claimed an exclusive ownership, especially 
as against them; nor of acquiescence by them in any claim 
of disseizin by defendant for more than ten years. 

II. Under the presentstatute (Wagn. Stat., 559, § 10) sup- 
posing that some of the co-tenants of plaintiff may have slept 
on their rights, and are barred by the statate, that fact will not 
compel a verdict against the co-plaintiffs not so barred. as the 
instructions required the finding to be. The case of Keeton’s 
Heirs vs. Keeton, (20 Mo., 538) was prior to the enactment of 
the statute referred to, but decided nothing contrary to the 
above proposition. Nor did the case of Walker vs. Bacon (22 
Mo., 144). 

The real test of the right of any plaintiff in this case to re- 
cover is not, whether his co-plaintiff fails in his proof, or is 
suing on a cause of action he has too long neglected, and to 
recover rights the law presumes he has abandoned ; but is it 
such a cause of action as he could have recovered on if he had 
brought a suit singly and alone ¢ 

In the face of this statute, if the ruling below is sustained, 
there will be no safety in bringing a joint action when there 
are many plaintiffs, for fear some of them may fail to recover 
or be barred by limitations, and the primary, original object 
and purpose of the act of March 13, 1849, will be defeated. 
Safe pleading will require, that each plaintiff sue separately ; 
and, in the case at bar the defendant must be harassed with 
some twenty law suits instead of one, when the manifest 
purpose of the law—-Act of March 12, 1849—was, to prevent 
multitudinous and circuitons litigation. 


A. J. Seay, Crews § Halligan. for Defendant in Error. 


The statute of limitations began to run in favor of Hen- 
dricks and those holding under him, from the time he took 
possession under his warranty deed, claiming the land as his, 
t. ¢., from November, 1851, and not from date of the patent, 
in 1856. Plaintiffs’ right of entry accrued in 1847, when the 
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land was entered by them, and their cause of action accrued 
the moment Hendricks entered under the Long deed. Then 
the statute commenced running. 

Part, at least, of plaintiffs are barred by it, and as to them 
plaintiffs should have dismissed. (Keeton vs. Keeton, 20 Mo., 
530; Walker vs. Bacon, 3 Mo. 144; Ang. Lim., § 484 and 
notes; Primm vs. Walker, 88 Mo., 94; 10 Geo., 218; 7 Or, 
156.) 

The 8th instrnetion given for defendant presented the law 
on the question of ouster as favorably as plaintiff could ask, 
(3 Washb. Real “Prop., pp. 184-5; Ang. Lim., §§ 390, 429; 
Trl. Ej., pp. 84, 874-5, $82.) 

Neither defendant nor Hendricks were ever tenants’ jn 
common with plaintiffs. Admit that Alton Long was so, he 
gave an absolute warranty deed without anything showing 
that plaintiff had an interest. Hence, defendant’s possession 
was adverse to plaintiffs. (Bogardus vs. Trin. Church, 4 
Paige Chy., 178; Jackson vs. Brick, 5 Cow., 483; 3 Watts, 
77; Ang. Lim., § 532.) 

To consummate Alton Long’s curtesy, his wife must have 
had possession, and not merely the right of possession. (8 
Bouv. L. D., 580; Mercer vs. Seldon, 1 How. N. &., p. 37; 
Washb. Real. Prop., t. p. 148; Reaume v. Chambers, 22 Mo., 
36.) 


Naprton, Judge, delivered the opinion of the court. 


This is an action of ejectment to recover forty acres of land 
in Franklin county. There are twenty plaintiffs, who claim 
to represent Richard Caulk. The suit was bronght on the 
16th of March, 1870, and the principal defense was thie stat 
ute of limitations. 

The plaintiffs gave in evidence a patent from the United 
States, dated June 3, 1856, to Richard Caulk or his legal re- 
presentatives, and to his or their heirs. This patent recited 
certificate No. 35 of the Surveyor General at St. Louis, 
whereby it appeared that the claim of Richard Canlk, or his 
legal representatives, is entered in the first class of the deci- 
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sion of the Board, under the acts of July 9, 1882, and March 
9, 1833, and that after a survey No. 3,056 had been executed 
for said claim, it was found that 2,673 §% acres was in- 
terfered with by prior claims and locations, and by virtue of 
the second section of the act of July 4, 1836, the confirmee 
was entitled to locate other lands in lieu thereof, and that 
certain other lands had been located, (describing them) and 
this patent conveys the re-located lands including the one 
now in controversy. The plaintiffs then establish themselves 
to be heirs of Richard Caulk. 

The defendant was then called, who said he was first ap- 
prised of this claim in 1869. 

Deeds from the heirs of Sally Long, daughter of Richard 
Caulk, to the plaintiffs were then read. 

It is unnecessary to notice the titles of Ann £. Miller, 
Laura P. Orr, Jannette Smith and several other plaintiffs, or 
the facts which might become important in deciding whether 
they were barred by the statute of limitation or not, as the 
ease was decided on another point. 

Lewis James, one of the plaintiffs, derives his title from 
the children of Alton Long, and his wife, Sally, who was, as 
heretofore stated, a daughter of Richard Caulk. Sally Long 
died in 1849, leaving five children, all of whom survived Al- 
ton Long, the father, except one. Alton Long died in 1864. 

Alton Long made a deed of bargain and sale, with the 
usual warranty implied by the statute, in 1851, to one Hen- 
dricks, for the land in controversy. Hendricks made a deed 
to defendant on January 15, 1853, and the defendant went 
into possession then, cultivated and improved the tract, and 
never heard of any claim until a year or so before this suit 
was brought. 

' The tract book in Franklin county showed this land to 
have been a part of the lands re-located by Richard Caulk’s re- 
presentatives, 

The instructions to the jury on the trial were substantially 
these : 

The first instruction asked and given was, that no adverse 
possession prior to the patent would avail defendant. 
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The second instruction was, in substance, that although the 
legal title was in the United States until June 3, 1856, yet the 
rights of the heirs of R. Caulk, as tenants in common and by 
curtesy attached in the equitable and inchoate title from and 
after the entry and certificate of new location on August 31, 
1847. This was also given. 

The fourth instruction asked by the plaintiffs and given, 
was this: 

“Ifthe jury believe from the evidence that Alton Long 
married the danghter of Richard Caulk, the original grantee 
of the land in controversy ; that Richard Caulk died before 
his daughter, the wife of said Long, leaving six surviving 
children, and that Mrs. Long, the daughter by said Caulk, 
died in the year 1848, after children being born of said mar. 
riage, then at the time of the conveyance by Long to Hen- 
dricks, read in evidence, Long was a tenant by the curtesy 
of the interest of his said wife in the premises in controversy, 
and as such was a tenant for life, and tenant in common with 
the other heirs of Richard Caulk, then living, in the inchoate 
title therein.” 

The conveyance of Long to Hendricks was in 1851, and 
the court gave instruction 5, which is this: “ The presump- 
tion of the law is, that the possession of one tenant in com- 
mon is the possession of his co-tenants; yet one tenant in 
common may oust his co-tenants and hold adversely. To con- 
stitute an ouster, therefore, between tenants in common, 
there must be outward acts of exclusive ownership, of an un- 
equivocal character, overt and notorious, and of such a na- 
ture as by their import to impart information and give notice 
to the co-tenants that an adverse possession and an actnal » 
disseizin is about to be asserted against them.” 

And the court gave this further instruction for plaintifis: 
that “although one tenant in common may take possession of 
the entire premises and hold the same during the entire pe- 
riod of limitation, and pay taxes and make improvements on 
the same, yet these acts are not of themselves inconsistent 
with a general holding and may be explained ; and the facts 
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that the lands held in common are what is denominated ‘wild 
Jands, and lying in detached parcels and in different coun- 
ties in this State, and many of the owners of the fee being 
married women during the whole time, and others minors, 
are all legitimate subjects of inquiry in determining whether 
an actual ouster has been made, and the common holding 
revived more than ten years before suit.” 

The court gave this further instruction on this point: “The 
jury are instructed that the legal effect of the conveyance 
from Alton Long to Hendricks, read in evidence, was to con- 
vey to the grantee therein, the life estate by curtesy in one 
undivided sixth part of the premises that the said Long ac- 
quired by virtue of his marriage and children born of the 
said marriage with Sally Caulk, and also the undivided one 
hundred and fiftieth of the premises that said Long inherited 
as heir at law to his deceased child and to the inchoate title that 
the heirs of Richard Caulk then had, and that this is the en- 
tire amount of paper title that the defendant holds in the 
premises.” 

The court refused to give the following instructions asked 
by plaintiff : . 

1. “If the jury believe that Ann E. Miller and others,” 
(naming them) “ constitute all the descendants and heirs at 
law of Richard Caulk, and that the interests of Long’s children” 
(naming them) “have been conveyed to Lewis James, one 
of the plaintiffs, then the plaintiffs have shown title to sixty- 
two seventy-fifths of the lands described, and are entitled to 
recover this, unless barred by the statute of limitations, which 
runs only from the 3d of June, 1856.” 

2. “Ifthe jury believe that Alton Long married a danghter 
of Richard Caulk, the original grantee of the land in contro- 
versy, that she died in 1848, leaving five surviving children ; 
that one of said children died in its infancy, after the death 
of said motker, and that Alton Long survived his wife and 
child, and died in 1864, and that Long made a conveyance of 
the land in controversy, his wife not joining therein, and that 
defendant took possession of the premises after the 3d of 
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June, 1856, claiming under the conveyance from said Alton 
Long, then the conclusion of the law is, that such possession 
cannot be regarded as adverse until the year 1864, and there. 
fore Lewis Janes is entitled to an undivided twelve seventy. 
fifths of the land,” ete. 

3. “If the jury believe that Thos. Canlk, one of the chil. 
dren of R. Caulk, the original grautee, etc., died previous to 
the year 1850, leaving six surviving children, and that five of 
them only now remain alive, and that the other died intes. 
tate, ete., and that the plaintiffs, Laura P. Orr and Sallie 
Wasson are two of said surviving children of said Th. Caulk, 
and that said Laura intermarried with the plaintiff, Robert 
Orr, previous to the 3d of June, 1856, and has lived with her 
husband ever since, and that Wasson was a femme covert 
previous to 1856, ete., then said plaintiffs, Orr and Wasson, 
are entitled to one-thirtieth part of said land, notwithstand- 
ing an onster, ete.” 

Other instructions in regard to others of the plaintiffs were 
asked and refused, but as the case must be remanded, it is 
thought unnecessary to notice them. At the instance of de- 
fendants the court gave the following instructious : 

1. “In order to entitle the plaintiffs to recover in this action 
they must affirmatively show that they, or those under whom 
they claim, were seized in fee of the premises within ten 
years before the commencement of this action, unless they 
show they were under disabilities,” ete. 

2. (This is in substance, that if one of the plaintiffs was 
barred, there could be no recovery.) 

3. (This instruction relates to tenancy in common.) 

The other instructions are upon the same point, and it is 
useless to copy them. 

There was a verdict and judgment for defendant. 

The first question in this case is, whether where there are 
more plaintiffs than one, and one is barred, there can be a re- 
covery. The doctrine that where one is bafred all are, was first 
asserted by this court in the case of Keeton’s heirs vs. Keeton, 
(20 Mo., 530) which was a personal action, and is reiterated in 
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Walker vs. Bacon, (32 Mo., 159) which was a chancery pro- 
ceeding. But the statute of 1849, re-enacted in the revision 
of 1855 and 1865, contained this provision: “Where there 
are two or more plaintiffs, any one or more may recover any 
interest they may be entitled to in the same manuer as if 
they had brought separate actions, and it shall not be ob- 
jected to a recovery in such actions, that any one or several 
of the plaintiffs do not prove any interest in the- premises 
claimed ; but those entitled shall have judgment according to 
their rights for the estate or such part of it as he, or she, or 
they, might have recovered if they had brought separate 
suits.” 

In Primm vs. Walker, (38 Mo., 99) this court in a construc- 
tion of this statute, declared that the only mode in which a 
plaintiff could avail himself of its provisions, was to dismiss 
as to his co-plaintifis who showed no interest. And as the 
plaintiffs in that ease preferred to take a non-snit, the judg- 
ment below was affirmed. But in the present case the plain- 
tiffs asked an instruction clearly in accordance with the stut- 
ute and we think it should have been given. In a joint ac- 
tion by two or more plaintiffs, the right of any one or more 
to recover may depend on facts to be passed on by the jury, 
and the plaintiffs cannot be compelled to determine those facts 
in advance by a voluntary non-suit as to such of the plaintiffs 
as may ultimately fail to recover. This statute was designed 
to relieve the plaintiffs from such responsibility, and clearly 
provided that a failure of title in any number of plaintitis 
should not prevent a recovery on the part of any one of them 
who did show a good title to any interest in the premises, 
not barred by the statute of limitations or otherwise. 

On a new trial of this case, there will be several questions 
raised by the instructions, which may with propriety be no- 
tived now. 

The defendant bought this land in 1853, of Hendricks, who 
bought of Long in 1851. This land was entered in 1847— 
but the patent did not issue until 1856. The deed from Long 
to Hendricks was an ordinary deed of bargain and sale for the 
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fee simple title. The defendant immediately took possession 
under this deed, and has been in possession ever since, exer- 
cising all the acts of ownership which couid indicate a claim 
to an exclusive title. 

Mrs. Long had a title to one-sixth, and the conveyance of 
this title seems to be the most prominent point in the case, 
Mrs. Long died in 1848, one year after the re-location nnder 
the act of -1836. Long, who sold and conveyed by a warrantee 
deed in 1851, lived to 1864. 

It will be seen from the instructions given in this case, 
that great importance was attached to the claim of one of the 
plaintiffs, who bought from the heirs of Mrs. Long, and many 
instructions were asked and given in relation to ouster, in 
cases of tenancy in common. Upon this point there seems 
to be really no difficulty. Whatever may be the requisite 
adverse possession to oust co-tenants, when one of the tenants 
goes into possession as a co-tenant, it would seem that the 
possession of defendant in this ease, taken as it was, under a 
conveyance of the fee simple title, onght not to be governed 
or construed by any such rules. As in the case of Lodge vs, 
Patterson, (3 Watts, 74) the tenant here bought, as he sup- 
posed, the entire fee. It was sold to him in this way, and 
there was nothing to apprise him that any one else claimed 
or had an interest, other than the person from whom he 
bought. The deed under which he entered was a conveyance 
in fee simple with warranty, and when he entered into pos- 
session and improved and cultivated the place in 1853. his 
possession was obviously hostile to all claimants of every kind. 
The adverse possession was a publie one taken under a deed 
duly recorded and of which every one having any interest in 
the land was bound to take notice. And there was nothing 
to show that Hendricks, from whom defendant bought. was 
a tenant in common, or that Long, from whom Hendricks 
bonght, was a tenant in common. On the contrary, Long’s 
deed in 1851 to Hendricks was an absolute conveyance of the 
entire estate. 

In truth, it is obvious that the question of adverse posses- 
sion, as between tenants in common, is entirely outside of the 
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ease, so far as the title derived from Mrs. Long is concerned, 
for Alton Long had the curtesy during his life, and until his 
death in 1864, the plaintiffs deriving title from Mrs. Long 
could not sue. (Reaume vs. Chambers, 22 Mo., 54.) 

Something has been said in this case in regard to Long’s 
warranty, and the descent upon his heirs with assets. 

This subject was discussed by Judge Gamble in Chauvin 
vs. Wagner (18 Mo., 553). This learned judge held, and so 
far as it appears, without any dissent on this point, that 
where it is shown that the assets by descent from the father 
are equal in value to the property which he conveyed abso- 
Jutely, as in this case, and without regard to the rights of his 
wife, these obligations would descend to his heirs, in respect 
to the assets descended, and would compel them to make fur- 
ther assurance. 

Our statute says (Wagn. Stat., 1352), “Lineal and collateral 
warranties with all their incidents, are abolished ; but the heirs 
and devisees of every one who shall have made any covenant or 
agreement shall be answerable in such covenant and agree- 
ment to the extent of the lands descended or devised to them 
in the cases and in the manner prescribed by law.” 

Ch. Kent says: “Conveyances under the statute of uses are 
innocent conveyances, since they operate only to the extent 
of the grantor’s right, and occasion no forfeitures; though, if 
a general warranty be annexed to these conveyances, it would 
at common law work a discontinuance, when the warranty 
descends upon him who has the right to the lands.” 

Our statute, just quoted, would prevent this discontinuance, 
but according to Chanvin vs. Wagner, would not relieve the 
responsibilities of the heirs to make good their ancestor’s 
warranty, if they had assets by descent from him of equal 
value to the land sold by him with warranty. 

And the case of Miiler vs. Shackleford (3 Dana, 291) de- 
cided in Kentucky, where they had in substance the same 
statute we have, or rather 1 may say a statute from which 
our statute is probably condensed, asserts precisely the same 
doctrine held by this court in Chauvin vs. Wagner. The Ky. 
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Statute, 1796, expressly provided that no feoffment or other 
conveyance made. suffered or done, by the husband only of 
any lands, etc., of the inheritance or freehold of the wife, 
during the coverture, shall be or work any discontinuance 
thereof, but the wife or her heirs shall and may lawfully en- 
ter into all such lands, etc., according to their rights and titles 
therein, notwithstanding such feoffment or other convey- 
ance. 

It was further provided in the act of 1798 (1 Stat. at Large, 
110) that “all alienations purporting to pass a greater estate 
than the alienor hath, shall operate to pass 30 much of the 
estate as he may lawfully convey, but shall not bar the resi- 
due of the right or estate, except that if the alienation be by 
warranty by the alienor and his heirs, and any heritage descend 
from him to the demandant, then he shall be. barred to the 
value of the heritage so descended.” This is expressed in 
fewer words in our statute. 

We do not perceive any importance in the question whether 
the title as against the United States accrued on the entry in 
1847, or after the issue of the patent in 1856. The suit was 
brought in 1870, and undoubtedly all the plaintiffs who were 
under no disability in 1846 are barred. 

It is unnecessary for us to do more than remand the cause, 
The judgment is reversed and the cause remanded. The 
other judges concur. 
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Joun L. McCraw, Appellant, vs. M. J. Hossrx, as Adminis- 
trator of L. C. Campsety, Respondent. 


1. Probate and Common Pleas Court of Greene County—Cirewit Court has only 
appellate power over—Grant of such power constitutional—— Assignment of errors. 
—Under 3 16, of the act establishing the Probate and Common Pleas Court of 
Greene County (Local Acts, 1855, p. 59), on appeal from that to the Circuit 
Court of the same county, the latter cannot try the cause de novo, but can only 
hear and determine it as a purely Appellate Court upon errorsassigned. And 
the grant of such appellate power to the Circuit Court is not unconstitutional. 

A majority of the court held that in the absence of any provision in the law or- 
ganizing the Probate and Common Pleas Court, or rules of practice governing 
the Greene Circuit Court, requiring an assignment of errors, the Circuit Court 
should review the record without such assignment. 

Sherwood, Judge—dissenting—regarded the assigument of errors as necessary, 
being an inseparable incident to the exercise of appellate jurisdiction. 


Appeal from Greene Circuit Court. 
John P. Ellis, for Appellant. 


I. The act establishing the Probate and Common Pleas 


Court, recognizes two distinct jurisdictions in the court, gov- 
erned by different modes of procedure, and having different 
terms; and section 16 refers to the Common Pleas depart- 
ment. 

II. Moreover, under section 16, the Circuit Court is made to 
“ possess the same general powers over tliis,” (the Probate,) 
“that it now does over the County Court.” And certainly, 
in the latter case it can try de novo. (R. C. 1855, p. 175, 
§ 7.) 

ILI. It has been the practice for many_years in Greene 
county, to try all probate appeals in the Circuit Court de 
novo. 


Massey, McAfee § Phelps, for Respondent. 


I. The Cireuit Court had the same jurisdiction in this ease 
that the Supreme Court would have had if the appeal had 
been taken to the Supreme Court “direct,” and none other, 
(See Local Acts, 1855, p. 57, § 16) and therefore, could not, 
on appeal or writ of error, try causes de novo. 





JEFFERSON CITY. 


McCraw v. Hubble, Adm’r. 








SuErwoop, Judge, delivered the opinion of the court. 


The only question this record presents is whether the Circuit 
Court of Greene county, on appeal from the Probate and 
Common Pleas Court of that county, should proceed to try 
the cause appealed de novo, or should hear and determine it 
solely as an appellate court upon errors assigned. Section 16 
of the act establishing the Probate and Common Pleas Court 
of that county, (Loc. Acts, 1855, p. 59) provides that “the 
parties litigant in this court shall have the same right of ap- 
peal or writ of error from this to the Circuit Court or to the 
Supreme Court direct that parties litigant have from the Cir- 
cuit to the Snpreme Court.” If, instead of appealing to the 
Circuit Court, the plaintiff had sued out his writ of error 
from that court there can be no doubt but that the only 
effect of that writ would have been to bring up to that 
court the record of the Probate and Common Pleas Court, 
aud that upon the record thus presented errors would have to 
be assigned in the manner customary in appellate tribunals. 
And no reason is seen why the same results should not follow 
the taking of an appeal, as the legislature have made no dis- 
tinction between these two methods of transferring causes 
from that court to the Cirenit Court. In other words, it certain- 
ly never could have been intended that parties could at their 
option obtain in the Circuit Court a trial de novo by taking 
an appeal or an examination into alleged errors by suing out 
a writ of error; for by the law organizing the Probate and 
. Common Pleas Court, parties litigant only possess “the same 
right” to transfer their causes by appeal or writ of error that 
they would possess were they attempting a like transfer from 
the Circuit to the Supreme Court, in which latter case there 
could be but one opinion as to the proper method of proce- 
dure to be adopted. Nor after the frequent decisions made 
upon the power of the legislature over these courts of statu- 
tory origin, can the existence of the power to thus regulate 
and authorize appeals from, and writs of error to, these courts 
to the Circuit, or Supreme Court. be doubted. (Harper vs. 
Jacobs, 51 Mo., 296; Ross vs. Murphy, 55 Mo., 372; Smith 
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vs. Guerant, Id., 584.) A question somewhat similar to the 
one before us, was recently presented in the case of Schulen- 
burg vs. Evans, 59 Mo., 41, where the construction of a statute 
substantially the same as the present one, was involved, and 
the conclusion there reached was that parties appealing from 
the judgment of the Common Pleas Court of Cass county to 
the Circuit Court of that county did so, upon precisely the 
sume terms, and under the same conditions, as if appealing 
directly from the Circuit to the Supreme Court. The Circuit 
Court dismissed the appeal because of the failure of the plain- 
tiff to assign errors, and this action I regard as correct, hold- 
ing as I do, that the assignment of errors, was a necessary and 
inseparable incident of the exercise of appellate jurisdiction. 
My associates concur in the view that the plaintiff was not 
entitled to a trial de novo, but hold also, that as it is not pro- 
vided by the law organizing the Probate and Common Pleas 
Court, nor so far as appears, by any rule of practice in the 
Greene Circuit Court, that parties coming by appeal or writ 
of error, from the former to the latter court, should assign 
errors, therefore, this was unnecessary, and that the Cir- 
cuit Court should, without any assignment of the sort, while 
refusing a trial anew, have examined the record, and if dis- 
covering any error therein, should have taken appropriate ac- 
tion in reference thereto. 

The judgment must therefore be reversed and the cause re- 
manded to the Greene Circuit Court. 

Judge Vories absent; the other judges concur. 
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Jamxrs ©. Krronen, Plaintiff in Error, vs. Jacop GreenaBavy 
anp Moses Greenasaum, Defendants in Error. 


1. Contract—Sale of lottery ticket against public policy when, equity will not in. 
terfere, even though sale be obtained by fraud.—The sale of a lottery ticket is in 
violation of the Constitution, (Art. IV, 3 28,) and of the statute (Wagn, Stat,, 
503, 3 28), and under the latter it is immaterial that theticket had drawn 
the prize before the sale. And the contract being not merely malum prohibi- 
tum, but against public policy, the fact that the ticket was obtained by fraud, 
and that the bargain was unconscionable, will not justify interference and re. 
lief by a. court of equity. 


Error to Saline County Circuit Court. 
Shackleford §& Boyd, for Plaintiff in Error. 


I. The term, “lottery ticket,” as used in the statute, means a 
ticket, the value of which is uncertain, and to be determined 
by a drawing to take place in the future. The term, as used 
in the petition, has reference to a ticket which entitled the 
holder to a definitely ascertained amount—known to the 


defendants at the time of the contract. The defendants 
having received the money which had been drawn by the 
ticket, will not be aided by the illegality of any other 
contract than that under which he became possessed of the 
ticket. (Wimer vs. Pritchardt, 16 Mo., 252.) 


Phillips & Vest, for Defendants in Error. 


Plaintiff's action was based on an illegal transaction pro- 
hibited by the Constitution and the statute, (Const. Art. LV, 
§ 28; Wagn. Stat., 503, § 28) and cannot be enforced. (Comyn. 
Contr., pp. 59-67; U. 8S. Bk. vs. Owens, 2 Pet., 538; Cop- 
pell vs. Hall, 7 Wall., 558; Bank vs. Lanier, 11 How., 369; 
Downing vs. Ringer, 7 Mo., 585 ; Mitchell vs. Smith, 1 Binn., 
110; Siedersbender vs. Charles, 4 Serg. & R., 160; Biddis vs. 
James. 6 Binn, 329; see also, Hayden vs. Little, 35 Mo., 
421; Maybin vs. Coulon, 4 Dal., 298; Duncanson vs. Me- 
Lare, 4 Dal., 308; Badgley vs. Beale, 3 Watts, 263 ; Kepner 
vs. Keefer, 6 Watts, 281; Wagonselier vs. Snyder, 7 Watts, 
343; Clippinger vs. Hepbangh, 5 W. & S., 315; Wilson vs. 
Hines, 5 Burr., 452; Columbia Bank and Bridge Co. vs. Hal- 
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deman, 7 Watts & S., 233; App vs. Coryell, 3 Penn., 494; 
Edgell vs. McGlanghlin, 6 Whart., 176; Bruce’s Appeal, 5 
Smith, 295; Fowler vs, Scully—reported in Law Times for 
January, 1873; Wilhite vs. Roberts, 4 Dana, 175; Sumner 
vs. Sumner, 54 Mo., 340.) 

The test whether a demand connected with an illegal trans- 
action is capable of being enforced at law, is whether the 
plaintiff requires the aid of the illegal transaction to establish 
his case. If the plaintiff cannot open his case, without show- 
ing he has broken the law, the court will not assist him, what- 
ever his claim in justice may be upon the defendant. (Dun- 
ean vs. Scott, 11 Serg. & R., 164; Thomas vs. Brady, 10 Barr, 
170; Seott vs. Duffy, 2 Harris, 20; Evans vs. Deavo, 12 Har- 
ris, 65; see especially, Holt vs. Green, 73 Penn. St., 198; 
9 Kent Com., 598, [8 Ed.]; Bartlett vs. Viner, Carth., 252 ; 
see also, Badgley vs. Beale, 3 Watts, 263; Woodworth vs. 
Bennett, 43 N. Y., 273; Hodges vs. Torrey, 28 Mo., 99; 
Langsdon vs. Green, 49 Mo., 363.) 

Applying the above rule to the case at bar, the plaintiff 
cannot recover. The very first step in opening his case must 
be to show that he sold a lottery ticket to one of the defend- 
ants, in violation of the laws of the State. 

Il. Plaintiff in error claims that the prize had been drawn 
when he sold the ticket, and that he sues, not for the price of 
the ticket but for its proceeds. The ticket was still a lottery 
ticket, whether the prize had been drawn at the time plain- 
tiff sold the ticket to defendant or not. The statute is ex- 
ceedingly broad, and says nothing about any exception as to 
time or persons, but strikes at any one who shall be “in any- 
wise concerned in the sale or exposure to sale of any lottery 
ticket or tickets, or any share or part of any lottery ticket, in 
any lottery or device in the nature of a lottery, within this 
State or elsewhere,” ete. According to his own statement he 
was ignorant at the time he sold the ticket, whether it had 
drawn any prize or not. 
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Suzrwoop, Judge, delivered the opinion of the court. 


This was an action to recover six hundred dollars, alleged 
to have been fraudulently obtained by defendants from plain. 
tiff. ' 

Plaintiff states in his petition, that abont the 5th day of 
December, 1872, he owned a ticket in an enterprise known 
as the “Second Grand Gift Concert, for the benefit of the 
Public Library of Kentucky,” which ticket was numbered 
42,464, and which entitled the holder thereof to whatever 
prize or gift the same might draw upon a distribution, by lot, 
among the ticket holders in said enterprise, which said draw- 
ing was to tuke place, and did take place, on the 7th day of 
December, 1872, at the City of Louisville, State of Kentucky, 
and that at said distribution, or drawing, the said ticket, num- 
bered 42,464, and of which plaintiff was at that time the owner 
and holder, drew a gift or prize of the value of six hundred 
dollars. to which the plaintiff was entitled asthe owner of 
said ticket; that, at the time of said drawing, he was at his 
home in Saline county, Missouri, and that afterwards, on De- 
cember 12th, 1872, not being informed of the result of said 
drawing, he was induced by the false and fraudulent repre- 
sentations of defendants, who had confederated for the pur- 
pose, to sell said ticket to the defendant, Jacob Greenabaum, 
who afterwards, in the month of December, 1872, obtained 
“said prize,” to-wit: the said six hundred dollars. 

Plaintiff also states that on the said 12th day of December, 
having no knowledge whatever of the result of said drawing, 
he inquired of the defendant, Moses Greenabaun, in his store- 
house, in Saline county, Missouri, concerning the same, who 
informed plaintiff that he had a paper containing a list of the 
numbers of the tickets which had drawn prizes in said distri- 
bution or drawing, and did produce a newspaper called the 
Missouri Republican, containing a list of the numbers of the 
tickets which had drawn prizes amounting to seventy-five 
dollars and upwards; that after said paper was produced, and 
said Muses Greenabaum proposed to examine the list and 
ascertain whether plaintiffs ticket had drawn a prize, the 





a, tex ase SS = lUcrrlUrO UCU rk OU ee lUC a lC(<iéi‘ir )}/w CU lCOlCU ee OlCUlCUrelCUeUlC i CUO eee 


OCTOBER TERM, 1875. 





Kitchen v. Greenabaum, et al. 





plaintiff gave him the number of his ticket, and said Greena- 
yaum then carefully examined the paper and falsely repre- 
sented to plaintiff that his ticket was not upon the published 
jist, and that if it had drawn a prize, it was a very small one, 
and not one of those published ;. that said Moses Greenabanm 
jeft his store-room and confederated with the defendant, Jacob 
Greenabaum, for the purpose of cheating plaintiff, and that 
in pursuance of said frandulent purpose, the defendant, Jacob 
Greenabaum, knowing that plaintiff had been deceived by the 
false statements of said Moses Greenabaum, came into said 
store-room and represented to plaintiff that there was a chance 
of his ticket, numbered as aforesaid, being one that had drawn 
a prize of ten dollars, and offered to pay plaintiff five dollars 
for said ticket, the said Jacob Greenabaum well knowing at 
the time that said ticket had drawn a prize of six hundred 
dollars ; that plaintiff, being mislead by the said false and 
frandulent representations of said Jacob and Moses Greena- 
baum, and believing the statements made by them to him 
that his ticket had not drawn a prize exceeding ten dollars, 
accepted the offer of said Jacob Greenabaum, and delivered 
up said ticket to him; and that said Jacob Greenabaum after- 
wards presented said ticket to the managers of the said Gift 
Enterprise, and received thereon the sum of six hundred 
dollars. 

Plaintiff asks that the sale of said ticket by him to said 
Jacob Greenabaum be declared fraudulent and void and that 
he have judgment for the sum of six hundred dollars, and all 
proper relief. 

To this petition the defendants filed their demurrer at the 
return term of the writ, assigning as ground of demurrer that 
the petition does not state facts sufficient to constitute a cause 
of action ; because the petition shows that the plaintiff's ac- 
tion is based upon an illegal transaction, viz: the sale by 
him of a lottery ticket which sale is prohibited by the con- 
stitution and laws of the State of Missouri, and the plaintiff 
cannot establish his case without the aid of such illegal transac. 
tion, or without showing that he has broken the law. 

S—voL. LXI. 
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The court sustained the demurrer. No amended petition 
being filed, jadgment was then rendered for the defendants, 
to reverse which plaintiff brings the case here by writ of 
error. 

The Constitution of this State prohibits the legislature from 
authorizing any lottery, and forbids the allowance of the sale 
of lottery tickets (sec. 28, Art. 4, Const. of Mo.) Sec. 28, Art, 
8, Wagn. Stat., p. 563, vol. 1, is as follows: “Any person 
who shall sell or expose to sale, or cause to be sold or exposed 
to sale, or shall keep on hand for the purposes of sale, or shall 
advertise or cause to be advertised for sale, or shall aid or 
assist, or be in anywise concerned in the sale or exposure to 
sale, of any lottery ticket or tickets, or any share or part of 
any lottery ticket in any lottery, or device in the nature of a 
lottery, within this State or elsewhere, and any person who 
shall advertise or cause to be advertised, the drawing of any 
scheme in any lottery, and shall be convicted thereof in any 
court of competent jurisdiction, shall for each and every such 
offense forfeit and pay the sum not exceeding one thousand 
dollars.” 

The petition in this case clearly discloses that the ticket 
in question falls within the purview of the above statutory 
provision, and the sale, therefore, was in violation of law. 
No importance is to be attached to the fact that the ticket, 
prior to its sale, liad drawn a prize, the statute under consider- 
ation being sufficiently comprehensive to embrace sales made 
subsequently, as well as anterior to the drawing. Otherwise, 
the beneficent purposes of the statute might be very readily 
evaded, by simply making sale of the tickets after the draw- 
ing, but before the discovery of the winning numbers. It 
will be observed, tliat the statute referred to, levels its denun- 
ciations and penalties, not only against those who sell lottery 
tickets, but against “any person who shall * * * be in 
anywise concerned in the sale or exposure to sale.” It follows 
from this that the defendants as well as the plaintiff, are guilty 
of violating the law. And the rule which generally prevails 
when either party to the illegal contract or transaction applies 





OOTOBER TERM, 1875. 





Kitchen v. Greenabaum, et al. 





to the courts for aid, has been correctly stated by the counsel 
for defendants. The maxim, however: “Jn pari delicto, 
potior est conditio defendentis et possidentis,” is not of uni- 
versal prevalence. Among the exceptions is that of a mere 
stake-holder, who having received money under an illégal 
doutract, will not be allowed by asserting such illegality to 
rétain the money thus obtained. And the case of Wimer vs. 
Pritchartt, cited for plaintiff, (16 Mo., 252), is one of that 
sort. Anvther exception arises where the parties to the trans- 
action, although concurring in the illegal act, are regarded as 
vot equally guilty, in consequence of fraud, oppression, impo- 
sition or hardship, practiced by one party upon the other, 
thereby obtaining an unconscionable advantage. Under such 
circumstatices, courts of equity have not hesitated to interfere 
in behalf of the less guilty party, and against the chief mover 
in the unlawful etiterprise. (1 Sto. Eq. Jur., § 300, and cases 
cited.) These remarks are applicable to cases even where the 
contract is already an executed oie, but must not be under- 
stood as applying to those involving moral turpitude, (for 
there no inquiry will be made into the rélative guilt of the 
contending parties), but to those where the offense is merely 
malum prohtbitum and is not in its nature essentially or ne- 
cessarily immoral, nor violative of atiy general principle of 
public policy. 

Courts have never yet ventured to define in specific terms - 
the meaning of the phrase, “ public policy ;” but the general 
rule has been laid down “that, whenever any contract conflicts 
with the morals of the time, and contravenes any established 
interest of society, it is void as being against public policy.” 
(1 Story on Const., § 675.) Sometimes it is of difficult deter- 
mination whether a contract or transaction is contrary to pub- 
lic policy. No such difficulty or doubt can arise in reference 
to the present cxse, for the reason that both our organic and 
statute law have placed tlie seal of their emphatic condemna- 
tion upon the sale of lottery tickets, and upon “every device 
in the nature of a lottery ;” thus settling beyond all oppor- 
tunity and occasion of cavil the policy of this State. 
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Instances have also occurred where both parties were jn 
pari delicto, in which redress has been afforded. This, how. 
ever, has been done only when the controlling exigencies of 
public policy have demanded that aid should be thus granted 
—(1 Sto. Eq., § 298, and cases cited; Bellamy vs. Bunow Qa, 
T. Talbot, 97; Harrington vs. DuChalet, 1 Bro. C. C., 124; 
Woodhouse vs. Meredith, 1 J. & W., 224; Hartwell vs. Hart. 
well, 14 Ves., 811; Vauxhall Bridge Co. vs. Earl Spencer, 2 
Modd., 356 [Am. Ed. 527]; St. John vs. St. John, 11 Ves., 
535.) 

But no instance can be found where public policy has been 
contravened in order to grant relief in a particular case; 
though frequently relief, as before stated, has been afforded 
out of regard to what the legislative will has declared pro. 
motive of the public welfare. (Com. on Contr., 424.) 

Taking this view of the subject, we should be wholly nn- 
mindful of the settled public policy of our State, did we hold 
the plaintiff entitled to recover upon the ground that he was 
not of equal guilt with the defendants. It must be admitted 
that the decisions of courts, both in England and this country, 
have greatly lacked uniformity in regard to the topic before 
us. Many refinements and fine spun distinctions have been 
made in the endeavor to adapt the rules of Jaw to the hard- 
ships of particular cases. Lord Thurlow at one time seems 
. to have thought that in all cases where money was paid for 
an illegal purpose, it might be recovered by a particeps crimi- 
nis (Neville vs. Wilkinson, 1 Bro. Chy.,543.) This doctrine, 
it will be at once seen, is tantamount to a total subversion of 
the maxim to which reference has been made, and has not 
met with approval in modern adjndications. (1 Sto. Eq. Jur., 
§ 298, and cases cited; Taylor vs. Chester, L. R. 42. B. 309; ° 
Meyers vs. Meinrath, 101 Mass., 367; Horton vs. Bufiington, 
105 Mass., 400; Buck vs. Albee, 26 Verm., 84.) 

We have all felt strongly desirous of defeating the frand- 
ulent machinations of these defendants, which stand confessed 
by their demurrer, and of compelling them to disgorge their 
ill-gotten gains; but have been unable to do this without ut- 
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terly disregarding well established principles of the common 
law, and ignoring the plain behests of our own statutory en- 
actmeut by lending our sanction to a recovery which would 
have for its basis an executed contract, bearing on its front 
the stigma and taint of illegality. 

But aside from considerations of this nature, were the plain- 
tiff allowed to recover in the case at bar, we are met with the 
ever recurring question : How far are we to go, and where un- 
der like circumstances, is the limit to be assigned to judicial in- 
terposition ? There is manifestly none; and if the plaintiff is 
permitted to sneceed in this action, there is no refuge from 
this result; that upon asimilar complaint to his, being filed, 
courts might, in effect, be called on to sit as the arbiters of the 
gaming table or the umpires of the prize-ring. The safer, 
and, the only consistent course therefore, is to be found by 
treading in the ancient ways of the law, and apart from well 
ascertained exceptions, giving faithful adhesion to the maxim 
on which defendants have relied. The judgment is affirmed. 
All the judges concur. 





Stare or Missouri, Appellant, vs. Juttus Kocx, Respondent. 
Appeal from Phelps Circuit Court. 
1, State vs. Roehm, anée p. 82, affirmed. 
Hockaday, Atty Gen’l, for Appellant. 
Seay §& Southgate, for Respondent. 
Waeyrr, Judge, delivered the opinion of the court. 


The indictment was for selling liquor on Sunday, and the 
court sustained a demurrer thereto. The record presents the 
same facts that existed in the case of the State vse. Roehm, de- 
cided at this term, and in accordance with that decision the 
judgment will be reversed and the cause remanded; the 
other judges concur. 
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Acoust Cornet, Respondent, vs. Henry Berretsmann, e¢ ai,, 
Appellants. 


. 1. Vendor's Lien—Suit to enforce as against subsequent encumbrancer—Sur plus 
procecds—N otice— Admissions— What proof as to necessary, in order to divest 
title. —In suit to enforce a vendor’s lien against a subsequent mortgage of the 
land by the purchaser, Ae/d, Ist. Where the land is sold to satisfy the lien, 
the surplus proceeds, if any, should be decreed to pay off the debt secured by 
the deed. 2d. Where the grantce in the deed of trust has no notice of the 
lien, he will hold asagainst it. 8d. In such proceeding a decree may be given 
for plaintiff on the uncorroborated testimony of a single witness, the chancel. 
lor deciding on the weight and credibility of the testimony. The old chan. 
cery rule as to the measure of evidence in cases of that description under the 
present system of practice, no longer prevails. But where the proof consists 
of oral admissions it should always be received with the greatest eaution. And 
in a case where the mortgagor has purchased years before the date of his en. 
ecumbrance, and is in possession under a recorded deed, and plaintiff mean. 
while has made no attempt to give notice of his vendor’s lien, and the admis. 
sions were made in a loose conversation had long previously, and the testi. 
mony regarding them is vague and uncertain, and positively denied, and not 
corroborated by clear and unequivocal proof, the chancellor will not inter. 
pose. The rule discarding such testimony is based, not on the lack of credi- 
bility in the witness, but on the necessary vagueness and uncertainty of hig 
memory. 4th. Where actual notice to the encumbrancer is required, knowl. 
edge of that fact or of facts which will necessarily lead to its discovery, must 
be brought home to him: 

. Practice, civil—Chancery— Evidence— Review of by Supreme Court.—In chan- 
cery cases where the decision in the court below appears to be plainly erro. 
neous, the Supreme court will not hesitate to interfere. 


Appeal from Franklin County Circuit Court. 


J. C. Kiskaddon, for Appellants. 


s <A subsequent purchaser of the legal title to lands with 
actnal notice of a subsisting vendor’s lien thereon, without 
donbt takes no greater title to the land than his vendee had. 
But the evidence of the notice must be clear and undoubted, 
amounting in effect to evidence, that knowing of the prior in- 
eumbrance the vendee took the conveyance with the intent to 
defraud the owner of the lien. (Ad. Doc. Eq., 164; Sto. 
Eq. Jur., § 398; Wyatt vs. Barrell, 19 Ves., 485; Forest vs. 
Moorman, 2 Carter, [Ind.] 17; Fagg vs. Mann, 2 Suimn., 486 ; 
Hine vs. Dodd, 2 Atk., 276.) And the notice must be 
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iven not only by some partics in interest, but during the 
course of the same transaction by which the subsequent pur- 
chaser acquired the legal title. (2 Sug. Vend., 7 ed., 538, top 
of page.) 

The testimony as to loose conversations or confessions of the 
party has but little weight as against his solemn denial under 
oath. (Flagg vs. Mann, supra ; Forest vs. Moorman, supra ; 
Jallard vs. Steinbride, 3 Ves., 478; Jackson vs. Given, 8 
Johns., 137; Barnhart vs. Greenshiceas, 28 Eng. L & E., 77.) 

Defendant was a bona fide purchaser for a valuable con- 
sideration without notice of the lien, and takes the title to the 
property discharged of the lien. (Webb vs. Robinson, 14 
Geo., 216; Fish. Mort., 297, and cases cited.) And a mort- 
gagee is deemed a purchaser. (2 Hill Mort., 227; Fisher vs. 
Thayer, 25 Wend., 399.) 


Henry Flanagan, for Respondent. 


7. 


I. The evidence is amply sufficient to support the decree. 
Even under our former system of chancery practice, when the 
sworn answer, denying the case made by the bill, stood as the 
testimony of one witness, the evidence would warrant the 
decree. Wilborn’s testimony is supported by strong corrobo- 
rating circumstances, and is only contradicted by the defend- 
ant. (East India Co. vs. McDonald, 9 Ves., 275; Menifee 
vs. Menifee. 3 Eng. [Ark.], 9; Appleton vs. Harton, 25 Me., 
23.) 

II. Any circumstances which may give a turn to the bal- 
ance are sufficient in support of the testimony of a single wit- 
ness. (Gresley’s Eqr. Ev., 4; Dunham vs. Gates, 1 Hoff. Ch. 
R., 189: Gonld vs. Williamson, 21 Me., 273; Brown vs. 
Brown, 10 Yerg., 84; Pierson vs. Catlin, 3 Tenn., 272; Long 
vs. White’s Adm’r, 5 J. J Marsh., 228.) 

III. Under our present system of practice it is for the 
court to determine what value shall be attached to the evi- 
dence of the respective witnesses, without being governed by 
any previous decision in equity on the subject. (2 Dan. 
Ch. Pr., 3 Am. ed., 844; Graves vs, Alden, 13 Ia., 873; Wal- 
ton vs. Walton, 17 Mo., 376.) 
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IV. ‘Lhe defendant set up new matter in defense, namely, 
that he was a bona fide purchaser without notice. The burden 
of proof devolved upon him, (Walton vs. Walton, supra.) 

V. The decree is justified, and well supported by the evi- 
dence. The notice, as proved by the plaintiff, was communi. 
cated by the vendor to the vendee, a short time before the 
execution of thedeed. (2Sug. Vend. Purch., 7 Am. ed., 588, 


et seq.) 


Vortzs, Judge, delivered the opinion of the court. 


This action was originally commenced on the 12th day of 
December, 1870, against the defendant Bertelsmann alone, 
The defendants Brinker and Sullentrup afterwards appeared, 
and were,made defendants to the action on their own motion, 

The action was to recover the amount due by a promissory 
note executed by defendant Bertelsmann to plaintiff, bearing 
date August 4th, 1870, for the payment of $654.20, sixty days 
after date, with interest at the rate of ten per cent. per an- 
num, and to enforce a vendor’s lien against certain real 
estate in the petition described, for the purpose of the satis- 
faction of the judgment recovered. 

The defendant Bertelsmann made no answer. The defend- 
ants Brinker and Sullentrup answered, denying the allega- 
tions of the plaintiffs petition, and also setting up as a fur- 
ther defense, that on the 31st day of August, 1870, tlie de- 
fendant Bertelsmann executed his deed of trust, conveying to 
defendant Sullentrup in trust, for the benefit of defendant 
Brinker, to secure certain indebtedness of Bertelsmann to 
Brinker, the lot or tract of land named in the petition, and 
against which plaintiff seeks to enforce a vendor's lien ; that 
said deed of trust was duly acknowledged and recorded before 
the commencement of plaintiff's action ; that defendants had 
no notice of plaintiff's supposed lien on said land at the time 
of the execution and recording of the deed of ,trust, or at the 
time of the accruing of the indebtedness which the deed of 
trust was executed to secure; that at suid time it appeared 
by the records of said county, that said Bertelemaun was the 
absolute owner in fee of said land, and which appeared to be 
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unincambered. They claim to occupy the position of inno- 
cent purchasers, without notice, for value, and ask that their 
rights may be protected and enforced as such. 

The plaintiff replied, denying the facts set up by the an- 
ewer, and asserting that defendants had notice of the plaintiff's 
lien for the purchase money of the land at the time of taking 
the deed of trust, ete. 

The facts of the case which seem to be undisputed are 
about these : that on the 13th day of June, 1865, the plaintiff 
sold to defendant Bertelsmann the land named in the petition 
for the price or sum of $1,525, and at the same time executed 
and delivered to Bertelsmann a deed by which he conveyed 
said land to him absolutely; that said deed recited that the 
consideration had been paid, and the receipt thereof was ac- 
knowledged by the deed ; that the deed was duly acknowl- 
edged on the day of its execution, and recorded on the 10th 
day of July, 1865; that Bertelsmann had the possession of 
the premises from the purchase until the commencement of 
the suit; that at the time of the purchase of the land by Ber- 
telsmann, he paid of the consideration the sum of $125, and 
that he afterwards paid one thousand dollars, and gave his 
‘ note for the balance due; that on the 4th day of August, 
1870, he gave a new note for the principal and interest then 
due, which is the note named in the petition. 

It further appears, that on the 31st day of August, 187 
Bertelsmann executed and delivered « deed of trust by which 
he conveyed the same land sold to him by the plaintiff to 
William Sullentrnp, as trustee, to secure the payment to de- 
fendant Brinker of several promissory notes in the deed de- 
scribed, executed by Bertelsmann to the said Brinker, for the 
aggregate sum of about five thousand dollars,‘as well as to 
save him harmless from liabilities as his surety on other ob- 
ligations. ‘This deed of trust was acknowledged and filed in 
the recorder’s office for record on the 2d day of September, 
1870. 

The main, and I may say the only really controverted ques- 
tion between the parties, is, whether the said Brinker, at the 
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time of taking the deed of trust to secure his indebtedness 
for advances made to Bertelsmann, had notice that any amount 
remained due to plaintiff from Bertelsmann of the considera. 
tion to be paid for the land in question. 

The court, after hearing the evidence, decided the case jn 
favor of the plaintiff, and made a decree and judgment in hig 
favor for $806.85, and ordered that the Jand named in the 
petition be sold, and that the proceeds be applied in payment 
of the amount of the judgment, and that if the amonnt for 
which the land was sold did not fully satisfy said judgment, 
the residue be levied of other lands and tenements or goods 
and cliattels of the defendant Bertelsmann, and that an 
execution issue therefor, etc. The defendants in due time 
filed a motion for a re-hearing on the grounds: Ist, that the 
decree is against the law and against the evidence; 2d, that 
it is not shown by the evidence that defendant Brinker had 
notice that there was any of the purchase money nupaid on 
the property against which the lien is enforced; 3d, that the 
defendants were taken by surprise by the testimony of the 
witness Wilborn for plaintiff ; 4th, that defendants had discov- 
ered new evidence by which they can impeach the veracity of 
eaid witness, of which they had no knowledge at the time of 
trial. 

With this motion is filed the affidavit of one of the defend- 
ants in reference to the newly discovered evidence, but which 
with the view we have taken of the case need not be further 
noticed. ' 

This motion being overruled the defendants excepted, and 
have appealed to this court. 

The decree or judgment in this case is clearly improper. 
It wholly ignores the defendants Brinker and Sullentrup and 
their rights in the premises. It is first found that the de 
fendant Henry Bertelsmann is indebted to the plaintiff by 
virtne of the promissory note sued on in the sum of $806.85, 
and judgment is rendered against said defendants therefor. 
It ig then directed that said sum be levied of the lands named 
in the petition (describing the sume) finding that the said 
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sum is purchase money therefor, and that plaintiff has a ven- 
dor’s lien on the land, ete., and that the residue of said sum 
be levied of the other goods and chattels, lands and tene- 
ments of said defendant Bertelsmann, and that an execution 
issue in accordance with the decree. 

No mention is made of the defendants Brinker and Sullen- 
trup, or of their interest in the premises. Their rights are 
wholly ignored and undisposed of by the decree. Their 
rights under the deed of trust ought at least to have been 
preserved subject to the plaintiff's lien for his purchase money, 
even if his lien was properly found to be superior to the lien 
created by the deed of trust. The evidence shows that the 
land was sold by plaintiff for $1.525, five or six years before 
the date of the decree, and yet this land is ordered to be sold 
to pay eight hundred dollars of purchase money, and no pro- 
vision made for the disposition of the surplus, provided the 
land should be sold for more than enongh to pay the jndg- 
ment. The decrge ought at least to have permitted the de- 
fendant Brinker to redeem the land from the yendoy’s lien, 
or to have provided that if the land should sell for more than 
enough to pay the vendor's lien, the surp]us should have been 
secured to Brinker to apply on the debts named in the deed 
of trust. For the foregoing reasons, if for no other, the 
judgment in this case must be reversed. 

But inasmnch as the ease will have to be re-tried in the 
Circuit Court, it is thonght to be proper that we should ex- 
press an opinion in reference to the merits of the controversy 
in this case. The only question discussed: by the parties in 
this court, which goes to the merits of the case, is, whether 
the plaintiff has a right to enforce his vendor’s lien against 
the land named in the petition, independent of any right that 
the defendants Brinker and Sullentrnp may have, growing 
out of the deed of trust executed to them or for their benefit. 
And this depends on the question whether Brinker, at the 
time he gave credit to Bertelsmann and took the deed of 
trust, had notice of the fact that the purchase money had 
not been paid to plaintiff by Bertelsmann. The eyidence 
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on the subject of notice to Brinker, that the purchase 
money was not all paid to Cornet, at the time of the execn. 
tion and delivery of the deed of trust, is short, and will be 
here stated substantially as it appears in the bill of exceptions, 
One Martin Wilborn, a witness on the part of the plaintiff, 
stated as follows: “I lived with Bertelsmann five years; at. 
tended in the furniturestore. Brinker is Bertelsmann’s father. 
in-law. Bertelsmann told Brinker in February or March, 
1870, that he was owing Cornet on that property. I did not 
hear the amount. He was telling Brinker the persons that 
he owed.” 

The witness also stated that Brinker was there frequently 
during the time that witness resided there, but that he did 
not recollect what was said in any conversation but the one. 

Ou cross examination the witness stated that he was then 
about tweuty years old; that he had just had a law suit with 
Bertelsmann, in which he was defeated, but that he was not 
unfriendly with him. It also appeared that there had been 
a previous trial of the case when Wilborn was not a witness, 
Upon being asked about the conversation detailed in his evi- 
dence in chief, the witness stated: “It will be two or three 
years next March since 1 heard Bertelsmanand Brinker have 
the conversation I have detailed. I do not know which it 
will be, two or three years. * * * * Bertelsmann told 
Brinker about three years ago that he was owing Cornet, but 
did not say how much nor on what account. Bertelsmann 
said he would make it all right, that there would be no trouble 
about it, and I think Brinker said it was all right then.” 

Blackman, a witness for plaintiff, testified; “I hada 
conversation with defendant Brinker, two or three weeks 
after he had placed his trust deed from Bertelsmann on re- 
cord, and in that conversation I told him that Bertelsmann 
owed Cornet a balance on the purchase money of that land. 
This was the first time I ever told anything about it, and he 
said he thought that Bertelsmann paid for the property when 
he bought it, four or five years before; that Bertelsmann had 
said it was paid for, and showed him the deed acknowledging 
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the receipt of the purchase money.” This was all of the evi- 
dence produced by the plaintiff on the subject of notice. 

The defendant Brinker was sworn on his own part, and 
testified positively that he never knew Bertelsmann owed 
Cornet anything on account of the purchage of the real estate 
ju controversy, until two or three weeks after his trust deed 
from Bertelsmann to him was made to secure the payment of a 
debt of Bertelsinann to him, and was placed on record; that 
the first information he had of it was communicated to him. by 
the witness Blackman. He denied the conversation testified 
to by the witness Wilborn ; said that he knew the boy Wil- 
born, when he was with Bertelsmann, but denies that he ever 
had any such conversation with Bertelsmann, or that Bertels- 
mann ever told him anything about his owing Cornet, or that 
he ever had any knowledge that there was a balance due on 
the Jand at any time while Wilborn lived with Bertelsmann, 
or until two or three weeks after he had taken the deed of 
trust on the land, when he was informed of the matter by 
the witness Blackman. 

This was all of the evidence on the part of defendant, and 
the foregoing evidence was all of the evidence on the subject 
of notice on either side. It is insisted by the defendants, 
that the evidence is not sufficient to authorize or sustain the 
decree of the court ; that in a case like this, where the defend- 
ant denies the notice under oath in a clear and positive man- 
ner, in analogy to the rule in chancery requiring the evidence 
of two witnesses, or the evidence of one witness with strong 
corroborating circumstances to overturn the sworn answer 
of the defendant, the same evidence is required and that 
consequently only one witness in this case, without any 
corroborating circumstances is insufficient to authorize the 
decree. This rule which used to prevail in courts of chan- 
cery, has no application to the practice under our statute. 
The plaintiff, under our practice, does not require the defend- 
ant to answer under oath, or make discovery in his answer. 
The defendant is made a competent witness under our 
statute, and he can be sworn and testify in his own behalf 
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if he chooses to do so; but it is a matter left to his owy 
discretion. If he is examined as a witness, his evidence 
takes its place like the evidence of other witnesses, and its 
weight and eredibility are for the consideration of the court 
or jury, without any reference to the former rule in reference 
to answers in chancery. (Walton vs. Walton, 17 Mo., 376, 
Whietlier the evidence in the case is sufficient to authorize the 
decree, is a question to be decided by the court. In this case 
the question is simply a question of actual notice, as no 
implied notice is pretended. Mr. Sugden, in his work on 
“Vendors,” in speaking of actual notice, says: “ Of actual 
notice little can be said. It requires no definition and it 
need only to be remarked, that to constitute a binding no- 
tice, it must be given by a person interested in the proper. 
ty and in the course of the treaty for purchase. Vague re 
ports from persons not interested in the property will not 
affect the purchaser’s conscience ; nor will le be bound by 
notice in a previous transaction which he may have forgotten.” 
(2 Sug. Vend., t. p. 537, 538.) 

The rule in reference to actual notice may not be so strict 
in this State, but it has always been held that knowledge of 
the fact or of facts which will necessarily lead to the dis- 
covery of the main fact, must be directly brought home to 
the party. (1 Sto. Eq., § 399.) 

Ordinarily, where a question of fact has been passed on by 
the court of first instance,and there is evidence on both sides 
of the question, this court will not interfere unless the deci- 
sion of the question of fact is clearly erroneous. Whieni this 
appears in chancery cases this court would not hesitate to 
reverse the judgment. The evidence in this case offered to 
prove that defendant Brinker had notice of the vendor’s lien 
in favor of plaintiff, consists in the evidence of a witness who 
testified to a conversation between Bertelsmann, the purchaser 
of the land, and the defendant Brinker, two or three years 
before the same was related by the witness. The witness 
only recollects about three or four words of the conversation, 
which he relates to be, that Bertelsmanu told Brinker, that 















OCTOBER TERM, 1875. 





Cornet’ v. Bertelsmann, et al. 





he (Bertelsmann) “was owing Oornet on that property ;” that 
witness did not hear the amount. This kind of evidence has 
always been received with great care, aud when not supported 
by other evidence is generally entitled to but little weight. 

Mr. Greeuleaf in his work on Evidence, when speaking of 
this class of evidence, remarks as follows: “With all respect 
fo all verbal admissions, it nay be observed that they onght 
fo be received with great caution. The evidence, consisting 
as it does in the mere repetition of oral statements, is subject 
to much imperfection and mistakes; the party himself either 
being misinformed or not having clearly expressed his own 
meauing, or the wituess having misunderstood him. It fre- 
quently happens also that the witness, by unintentionally al- 
tering a few of the expressions really used, gives an effect to 
the statement at variance with what the party actually did 
say. * * * * When we reflect upon the inaccuracy of 
many witnesses in their original comprehension of a conver- 
sation; their extreme liability to mingle subsequent facts and 
occurrences with the original transaction, and the impossibility 
of recollecting the precise terms used by the party, or of 
translating them by exact equivalents, we must conclude there 
is no substantial reliance upon this class of testimony. The 
fact, too, that in the final trial of open questions of fact, both 
sides are largely supported by evidence of this character, in a 
majority of instances, must lead all cautious triers of fact 
greatly to distrust its reliability.” (1 Green]. Ev., § 200.) 

The foregoing doctrine is fully sustained by this court in 
the case of Ringo vs. Richardson (53 Mo., 385). 

Courts of chancery have always been disposed to place but 
little reliance upon testimony of loose conversations or con- 
fessions of a party when used to overturn a legal title or to 
prove actual notice where it is positively denied. (Faust vs. 
Moorman, 2 Car. Ind., 17; Jackson vs. Given, 8 Johns., 137 ; 
Hines vs. Dodd, 2 Atk., 276 ; Flagg vs. Mann, 2 Sumn., 486.) 

This rule, which seems to be adopted by courts of chan- 
cery, is not adopted because of the want of credibility in the 
witness, but in consequence of the extreme uncertainty of 
human recollection, and the inability of the human mind to 
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detail, after years had elapsed, the exact language used by the 
parties to a loose conversation. It would be too hazardons to 
divest titles npon such uncertainties. 

The case now under consideration illustrates the reasonable- 
ness of the rule, that such evidence should be received with 
caution. The witness Wilborn, the only witness who testi- 
fies to the notice in his examination in chief, states that the 
language used by Bertelsmann was, “that he was owing Cor. 
net on that property,” but that he did not hear the amount; 
when in his cross-examination he stated that the language 
was, that “Bertelsmann told Brinker about three years ago, 
that he was owing Cornet, but did not say how much, nor 
on what account.” 

Thns it will be seen that the recollection of the witness 
differed with itself in a very material matter within the course 
of a few minutes. This may not be any evidence of the want 
of sincerity in the witness, but it shows the extreme danger 
in divesting persons of their title upon the recollection of a 
loose conversation by a witness two or three years after the 
conversation took place. We would not be willing to divest 
a person of a legal right which he had acqnired, upon evi- 
dence of such uncertainty, where the notice, as in this case, 
was positively denied by the evidence of the defendant, unless 
ench evidence of the conversation was corroborated by facts 
clearly pointing to or sustaining the same fact, and particu- 
larly where the land had been sold more than five years be- 
fore the right of the defendant attached, and a deed was made 
in which the receipt of the consideration money was acknowl- 
edged, and the purchaser put in possession of the land, and 
the deed pnt on record, so that the purchaser was the appa- 
rent otwner of the Jand, and no attempt on the part of the 
vendor was made, during all this time, in any way to give no- 
tice of his vendor’s lien on the Jand. 

We think that, taking all of these things into consideration, 
the evidence of notice was not sufficiently clear to warrant 
the decree in this case. The judgment will be reversed and 
the cause remanded. The other judges concur. 
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Marcus Henocn, et al., Appellants, vs. C. M. A. CHaney, 
Respondent. 


1. Replevin bend given to deputy having no power to take it, when valid—Lack of 

' word, “seal.”—The section of the statute (see Wagn. Stat., 815, 3 20, and 
compare same with Gen. Stat., 1865, ch. 178, 3 20) authorizing a justice of the 
peace, on becoming satisfied that process will not be executed for want of an 
officer, to deputize any suitable person for that purpose, does not refer to ser- 
vice of process in suits of replevin. But a replevin bond given to such deputy 
is nevertheless obligatory on the maker and sureties. And itis not rendered 
invalid for lack of the word “seal.” (Wagn. Stat., 818, 3 6.) 

2. Replevin—Appeal to Circuit Cowrt—Suit on bond properly triable, when.— 
Where suit in replevin is appealed from a justice of the peace to the Circuit 
Court, action on the bond is properly brought in the latter court. The jus- 
tice would have no jurisdiction over such a suit. (Wimer vs. Brotherton, 7 
Mo., 264.) 

3. Practice, civil—Statute of limitations—Demurrer.—Where a petition on its 
face shows that the time, in which the suit may be brought, has elapsed, the 
defect may be reached by demurrer. 

4. Replevin bond—Limitation to actrons on.--An action on a replevin bond has 
ten years to run from the date when the cause of action accrues. (Martin vs, 
Knapp, 45 Mo., 48; Wagn. Stat., 917, 3 9.) 


Appeal from Pettis County Circuit Court. 
B. G. Wilkerson, tor Appellants. 


I. The statute authorized Brainard, as special constable, to 
take and approve the instrument sued on, and the sureties 
are liable thereon. (Wagn. Stat., 815. § 20; Gen. Stat., 1865, 
§ 20, p. 702; R. C. 1855, § 20, p. 933.) 

Il. But if the statute did not authorize the appointment of 
the special constable, yet the sureties are liable nevertheless, 
their principal, Duckworth, having requested and procured 
the appointment of said special constable, and having ob- 
tained the benefits to the same extent as if the order of de- 
livery had been executed by the regular constable. (Turner 
vs. Bellagram, 2 Cal., 520; McDermott vs. Isbell, 4 Cal. 113; 
17 Cal., 434; Barnes vs. Webster, 16 Mo., 258.) 

III. The instrument sued on is good and binding at com- 
mon law. (Webster vs. Barnes, 16 Mo., 258; Grant vs. Broth- 
erton, 7 Mo., 458.) 

9—VOL. LXI. 





JEFFERSON CITY. 





Henoch, et al. v. Chaney. 





IV. The period of limitation for the instrument sned on 
is ten and not five years. (Wagn. Stat., 917, § 9; Martin ys, 
Knapp, 45 Mo., 48.). 

V. The defense of the statute of limitations could not 
properly be raised by demurrer in this case. (Smith vs. Dean, 
19 Mo.. 63; McNair vs. Lott, 25 Mo., 182; Bovce vs. Chris. 
ty, 47 Mo., 70.) 

VI. The fact that the instrument sued on is not sealed 
does not make it invalid. It is in the exact form re 
quired and proscribed by the statute. (Wagn. Stat., 818, § 
6; U.S. vs. Linn, 15 Pet., 290.) 

VIL. The Cirenit Court had jurisdiction of the subject of 
the action. (Wimer vs. Brotherton, 7 Mo., 264; St. Lonis vs, 
Fox, 15 Mo., 71; Berghoff vs. Heckwolf, 26 Mo., 511; Han. 
sard vs. Reed, 29 Mo., 472; Elliott vs. Black, 45 Mo., 372.) 


Crandall §& Sinnett, for Respondent. 


I. The bond having been taken and approved by a special 
constable, in an action of claim and delivery of personal prop- 
erty, under chap. 179, Gen. Stat., 1865, is void. No such pow- 
er is conferred by that chapter, nor by the statute (same chap., 
§ 5). A justice can appoint a special constable only in actions 
enumerated in chapter 178, and then only to serve process. 

II. This case is governed by the statute of five years (Wagn, 
Stat., 918, § 10), and the petition showing that this period has 
elapsed, the defense may be raised by demurrer. (Boyce vs. 
Christy, 47 Mo., 71; McNair vs. Lott, 25 Mo., 182.) 

III. The bond was not sealed as the statute required, and 
therefore cannot be sued upon. To constitute a sealed in- 
strument under our statute, a bond must be expressed on its 
face to be sealed. And the person executing it must affix a 
scrawl by way of seal. (Grimsley vs. Riley, 5 Mo., 580 ; Glass- 
cock vs. Glasscock, 8 Mo., 577; State ex rel. vs. Thompson, 
49 Mo., 188.) 

IV. Pettis Cirenit Court had no jurisdiction in this canse, 
An action for breach of the bond is virtually a continuation 
of the original suit, and must be bronght in the same conrt 
in which the original suit was instituted. (McDermott vs. 
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Doyle, 11 Mo., 443; 13 Johns., 424; 6 Wend., 327; 2 Black, 
838; 1 Burr., 642.) 


Suerwoop, Judge, delivered the opinion of the court. 


Action on an instrument in the nature of a replevin bond 
taken in the sum of $120 by a special constable, in a suit be- 
fore a justice of the peace. The defendant was one of the 
sureties on that instrument, and successfully demurred to the 
petition which assigned breaches thereof. 


I. 

Section 20 of chapter178, Gen. Statutes, authorizes a justice 
of the peace, upon being satisfied that “any process author- 
ized by this chapter” will not be executed for want of an officer 
to be had in time to execute the same, to empower any suitable 
person to execute such process by a return thereon, indorsed 
to the following effect: “ At the request and risk of plaintiff, 
I authorize , to execute and return this writ.” E. F., 
Justice of the Peace. 

The above mentioned chapter refers alone to the service of 
ordinary process, and not to the claim and delivery of per- 
sonal property, or to the method of procedure adopted in such 
cases, a subject which is exclusively treated of in the next 
chapter, i. e. chapter 179. 

Chapters from 177 to 185, inclusive, have all been incorporat- 
edinto chapter 82, 2 vol. Wagn. Stat., and the language of sec- 
tion 20, before referred to, remaining unchanged, the mistake 
might be very readily made, that the provisions of that sec- 
tion were applicable to the service of any process specified in 
the last cited chapter, which, as before intimated, embraces 
not only the service of process, and the method of that ser- 
vice in ordinary cases, but also process and the manner of its 
execution in suits for the recovery of personal property. And 
it is only by an examination of chapters 178 and 179 of the 
General Statutes, that the inapplicability of the section under 
consideration to proceedings for the recovery of personal 
property, is to be ascertained. The instrument in question, 
however, although possessing none of the attributes of validi- 
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ty as a statutory one, yet inasmuch as it is not in contraven. 
tion of public policy, nor violative of any statute, is still of 
obligatory force on the parties executing the same, notwith. 
standing it was taken by a person on whom no power wag 
conferred by the indorsement of the writ. (Barnes vs. Web. 
ster, 16 Mo., 258, and cases cited.) Nor is it a matter of any 
importance that the instrument sued on is not in strictness a 
bond or specialty, in consequence of lacking the word seal, 
It is nevertheless a written contract, based upen an adequate 
consideration, and this is sufficient. In addition to that, it is 
the precise form prescribed by the statute, (Wagn. Stat., 818, 
§ 6), and so far as mere form is concerned, would be open to 
the same objection if taken by an officer confessedly author. 
ized. 


II. 

No doubt is entertained that the Circuit Court had jurie 
diction over the subject matter of this suit. The cases cited 
in McDermot vs. Doyle (11 Mo., 443), were cases involving 
the suing out of writs of scire facias on forfeited recogni- 
zances, which, as a matter of course, had to be issned from 
the court where the recognizance was entered into, and do 
not perhaps apply where a suit is bronght on a bond. But, 
conceding the correctness of the ruling in McDermot vs. 
Doyle, this concession does not at all militate against the 
jurisdiction in the present instance, as the replevin suit was 
taken by appeal from the justice before whom instituted, to 
the Pettis Cireuit Court, in which the default and failure of 
the plaintiff, whose surety is now sued, took place. So that 
according to the defendant’s own authority, the Pettis Cir- 
cuit Court was the only forum where suit could have been 
properly bronght. Again, if the defendant’s position be cor- 
rect, that this suit should have been brought before the justice 
of the peace where the replevin enit was instituted, it involves 
this difficulty, that in that event the plaintiff would be with- 
out remedy, as the justice of the peace would have no juris- 
diction in a suit of that character. (Wimer vs. Brotherton, 
7 Mo., 264.) 
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Iii. 

When the petition upon its face shows that the time has 
elapsed in which suit may be brought, the defect may be 
reached by demurrer. (Boyce vs. Christy, 47 Mo., 70, and 
eases cited.) In the case at bar, over five years had inter- 
yened between the accruing of the right of action, and the 
institution of snit, and were the question an open one, we 
might not be able to yield assent to the idea that ten years 
instead of five, is the statutory bar applicable to the case be- 
fore us. But regarding the point as settled in the case of 
Martin vs. Knapp (45 Mo., 48), the conclusion there reached 
will be adhered to. 

The result is, that the judgment must be reversed and the 
cause remanded. The other judges concur. 





Joun W. Burress, Respondent, vs. E. R. Buarr, Appellant. 


1. Contracts— Construction of— Words, in what sense to be understood.—Worda 
are to be construed according to their strict and primary acceptation, unless 
from the context of the instrument and the intent of the parties to be collected 
from it, they appear to be used in a different sense, or unless, in their strict 
sense, they are incapable of being carried into effect. 

2. Contract—Bank account, considered as ‘‘account due firm,” when—Latent am- 
biguity—Construction of contract, when not for jury.—By the terms of 
a contract dissolving a partnership between A. and B. in a certain store, 
the former sold the latter “all the right, title and interest of said A. in said 
store, with all the notes and accounts due, the latter assuming the payment of 
ali debts and claims against the said firm.” Held, that the contract raised 
the presumption that the parties intended a complete settlement of all the 
partnership affairs; that a balance standing to the credit of the firm in bank 
was embraced in the “accounts due the firm ;” that there was no latent ambigu- 
ity in the contract, and that it was error to admit oral testimony to explain it, 
and leave its construction to the jury. 


Appeal from Pettis County Circuit Court. 
Durham & Sangree, and Snoddy § Bridges, for Ap- 
pellant. 


I. The moment the money was deposited in the bank, it 
was the property of the bank, who then became the debtor of 
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the firm to the amount so deposited, payable on demand, 
and the $1,614.26 was one of the accounts due the firm, 
(Chapman vs. White, 3 Seld., [6 N. Y.] 412; Maine Bk. ys, 
Fulton Bk., 2 Wall., 252; Cote vs. U.S. Bk., 3 Cr. ©. Of. 
R., 50, 95; Carroll vs. Cone, 40 Barb., 220; Marsh vs. Oneida 
Central Bk., 34 Barb., 298; Wetchum vs. Stevens, Duer, 
463 ; atlirmed, 79 N. Y., 499; Beckwith vs. Union Bk., 4 
Sanf., 604; Comm. Bk. vs. Hughes, 17 Wend., 94; Dykers 
vs. Leather Manf’g Bk., 11 Paige, 612; Jn re Franklin Bk,, 
1 Paige, 294; Jermain vs. Denniston, 2 Seld., [6 N. Y.], 276; 
17 Wend., 94,101; 1 Met., [Mass.] 216; 1 Hump., [Ark] 
114; 3 Am. Law Reg., 319; 9 id., 191; 7 id., 183; 8 id., 754; 
11 id., 171.) 

II. The court erred in submitting to the jury the interpre- 
tation of the contract. Its construction and interpretation 
were plain and belonged exclusively tothe court. (See Pars. 
Contr., vol. 2, [5th Ed.] 492; State to use vs. Le Faivre, 53 
Mo., 470.) 


Phillips & Vest, for Respondent. 


I. There was no error in the Cirenit Court permitting the 
ease to be tried by ajury. This is an action for the recovery 
of money only, and it was therefore proper that it should be 
tried by ajury. (2 Wagn. Stat., ch. 110, art. 9, $12; Bray 
vs. Thatcher, 28 Mo., 129; Conran vs. Sellew, 28 Mo., 320; 
Peyton vs. Rose, 41 Mo., 257.) 

The question in this case was one of intent, and terms of 
the written agreement are doubtful; where such is the case, 
the court will refer the question to a jury. (Seé Green]. Ev. 
§§ 277-278 and notes; Bunce vs. Beck, 43 Mo., 266.) 

II. The meaning of the contract being doubtful, evidence . 
was proper as to its snbject matter, and the circumstances un- 
der which it was made. (Bunce vs. Beck, 43 Mo., 266; 
Schnetze vs. Bailey, 40 Mo., 69; Newark & Madison R. R. 
vs. Sandford, 8 Vroom; 1 Greenl. Ev., §$ 277, 286, 287, and 
notes; 2 Pars. Contr., pp. 11, 59, 76.) 

III. Under the agreement of dissolution, defendant pur- 
chased only plaintiff's interest in the goods and business of 
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the store, and the notes and accounts due the firm for goods 
sold; but the money in bank was not included. Whilst a 
bank account may be considered an account, yet in ordinary 
business, and as generally understood, money in bank on de- 
posit is considered as so much cash on hand, and not as an 
account ; it is an unliquidated and uncollected debt. (1 Bouv. 


Law Dict., pp. 33, 187.) 


Vortxs, Judge, delivered the opinion of the court. 











The petition in this case, charged in substance that on the 
16th day of August, 1872, plaintiff and defendant were part- 
ners in buying and selling ready-made clothing, &c., in the 
town of Sedalia, in Pettis county; that by the terms of the 
partnership they were equal owners of all the assets and profits 
of said business; that on the said 16th day of August, 1872, 
by written agreement executed by the parties, said partner- 
ship was dissolved ; that for the consideration of twelve hun- 
dred dollars plaintiff sold and conveyed to defendant all of 
plaintiff's right, title and interest in the store occupied by 
said firm, with all hotes and accounts due said firm; and it 
was further agreed that the defendant should pay all of the 
debts and claims against said firm; that at the time of the 
dissolution of the partnership there was on deposit to the 
eredit of said firm, in a banking house named, the sum of 

» $1,614.26, it being a part of the assets of said firm ; that one- 
half of said sum belonged to the plaintiff; that upon the dis- 
solution of said partnership as aforesaid, defendant wrong- 
fully took possession of said sum and refuses to pay to plain- 
tiff one-half thereof or any part thereof. Wherefore judgment 
is prayed, ete. 

The defendant, in his answer, admits the partnership, its 
dissolution at the time named in the petition, and that there 
was due the firm, on account of money, deposited by said firm, 
from the bank named, the said sum of $1.614.26 ; but defend- 
ant denies that any part of said sum belonged to the plaintiff, 

or that he wrongfully withheld the same from plaintiff. The 

defendant then avers that said sum of $1,614.26 was deposited 
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in said banking institution at various times by said firm in 
the usual course of business for their own convenience. and 
that the same was placed in said bank as a general deposit, 
payable to them on demand, and that by the terms of said 
agreement of dissolution the right to demand and receive the 
said money, became vested in defendant, and that said bank. 
ing house became the debtor of defendant, all of plaintiff's 
right to any part thereof having been transferred by said 
agreement of dissolution by plaintiff to defendant. A copy of 
the agreement was filed with the answer. 

The plaintiff replied to this answer, denying that the plain. 
tiff’s right to a part of the fund in the bank was transferred 
to the defendant by the agreement of dissolution, or that said 
money, or the right to demand or receive the same, became 
vested in the defendant by said agreement, etc. 

In January, 1874, the case came on for hearing. The coun- 
sel on each side suggested that the only question to be tricd 
was the construction of the contract of dissolution mentioned 
in the pleadings, as to whether the deposit account in bank 
mentioned in the pleadings passed to the defendant by the 
terms of said contract of dissolution—that it was a question — 
for the court and not for ajury. The court ordered the plead- 
ings to be read, so that it might determine whether evidence 
would be heard on the issues, and after hearing the pleadings 
the court announced that it was unable to determine from the 
contract itself what was the intention of the parties as to the 
disposition of said bank acconnt; that evidenee would be 
heard on the same, and that on this question the parties could 
have a jury, whereupon the plaintiff demanded a jury. The 
defendant objected to ealling a jury, on the ground that it 
would be submitting to a jury the construction of a written 
contract. The court overruled the defendant’s objection, and 
impaneled a jury. The defendant exeepted. 

The plaintiff then read in evidence the contract of dissoln- 
tion referred to by the parties, which is as follows: 

“Know all men by these presents that the copartnership 
heretofore existing between E. R. Blair and J. W. Burress, 
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under the firm name of Blair & Burress, in the clothing busi- 
ness on South Main street, in the city of Sedalia, is this day 
dissolved by mutual consent of the said partners, on the fol- 
lowing terms, to-wit: Said Blair, for and in consideration of 
the sun of $600 in hand paid to said Burress, and also for the 
further consideration of $600 to be by him paid in thirty days 
from this sale, has purchased all the right, title and interest 
of said Burress in the said store, with all notes and accounts 
due the said firm; and it is further agreed and understood 
by the said Blair that he will pay all the debts of the firm 
and settle up all claims against the same. In testimony 
whereof we, the parties, have hereto set our hands and seais 
this 16th day of August, A. D., 1872.” 

This contract was signed and sealed by the parties. 

The defendant objected to the reading of the contract to 
the jury, on the ground that the contract should be construed 
by the court, and that there was no question of fact to submit 
to a jury in reference thereto. This objection was overruled, 
and the defendant excepted. 

The plaintiff was then introduced as a witness, and was 
permitted to testify as to the value of goods on hand at the 
tine of the dissolution; the amount of debts due to and 
from the firm; the amount for which the goods were insured. 
He also testified as to a transaction betwen him and defend- 
ant in reference to the assignment of policies of insurance on 
the goods of the firm ; also as to certain agreements between 
tie parties at the time of forming the partnership, in refer- 
ence to checking vut money deposited in bank, and generally 
as to their manner of doing business. This evidence was all 
objected to by the defendant as given, on the ground of its 
irrelevance and incompetence, and because it was calculated 
to mislead the jury, and was not competent to explain or vary 
the written contract. In fact, defendant objected to all oral 
evidence in the ease, for the reasons above stated. All of his 
objections being overruled, he again excepted. 

The defendant also introduced evidence which tended to 
contradict the evidence offered by the plaintiff. 
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The court at the close of the evidence, at the instance of 
the plaintiff, instructed the jury as follows: 

Ist. “The court instructs the jury that it stunds admitted 
by the pleadings in the case that at the time of making the 
agreement of dissolution read in evidence, the plaintiff and 
defendant were partners and: equal owners of all the assets 
and profits of their said business, each of said partners own- 
ing one-haif of said assets and profits. 

2d. “The jury are instructed that the question in this case 
is not what the parties may have secretly intended, but what 
meaning did they intend to convey by the words in the writ. 
ten agreement of dissolution, and to ascertain this meaning 
the jury may take into consideration all the facts and cireun- 
stances surrounding the parties at the time said written agree- 
ment was mide. 

3d. “If the jury believe from the evidence that the parties 
did not intend to inelnde the sum of $1,614.26 in the Central 
Missouri Banking and Savings Association to the credit of 
Blair & Burress, in the sale of plaintiff's interest to defendant, 
then they must find for the plaintiff the sum of $807.13, 
with six per cent. interest from August the d6th, 1872, to 
this time.” 

These instructions were objected to by the defendant and 
exceptions saved. 

The court, among other instructions asked for, refused the 
following: 

“The court instructs the jury, on the part of the defendant, 
that by the express terms of the written contract of dissolu- 
tion upon which this suit was instituted, the $1,614.26 remain- 
ing in the Central Bank passed to and became the property 
of the defendant, Blair.” 

The court then, on its own motion, instructed the jury that 
“although it is admitted by the pleadings that the plaintiff 
and defendant were equal partners in the assets and profits of 
their business, yet you are not to find your verdict upon any 
notions of your own based upon what you consider equitable 
and just between the parties under the evidence, but you are 
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to arrive at what was the intention of the parties touching 
the bank deposit at the time of their dissolution, regardless 
of any equitable adjustment of their partnership affairs, as the 
parties had the right to make their own terms of dissolu- 


tion.” 

Exceptions were duly taken to the giving of this instruction 
by the court, and to the refusing of those asked by the de- 
fendant. 

The jury returned a verdict in favor of the plaintiff, and 
after unsuecessful motions had been made for a new trial and 
in arrest of judgment, and final judgment was rendered, the 
defendant again excepted and appealed to this court. 

Whether the Cireuit Court might properly submit the case 
to a jury after the parties had submitted the construction of 
the contract to the consideration of the court, if it had really 
appeared that there were such latent ambiguities in the con- 
tract as to admit of parol evidence to make a proper construc- 
tion and application of the terms of the contract, need not be 
considered in this case. The question upon which the deci- 
sion of this case must turn is, whether the contract under 
consideration is capable of an intelligent construction, and its 
application to its subject matter is not left in doubt from its 
own language without any resort to extraneous evidence? If 
it was, then its construction devolved on the court as a matter 
of law, and it was improper to shift the responsibility on a 
jury. 

From the action of the court in impaneling a jury under the 
circumstances of this case, and in admitting parol evidence of 
all of the circumstances surrounding and connected with the 
business of the partners at the time of the contract of dissolu- 
tion, as well as from the instructions given and refused by 
the court, it must have considered that the contract of disso- 
lution presented such a case of latent ambiguity as tu prevent 
a proper construction of its language by anything contained 
in the contract, and with this view evidence was admitted 
showing the value of the goods and other assets belonging to 
the firm and the habits of the parties in the conduct of their 
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business, in order toenable the jury to say what was intended 
to be comprehended in or by the words “ notes and accounts” 
as sail words are used in the contract. In this we think the 
court was wrong. 

This is not the case of a contract in which the words used 
in the contract will apply equally to two different persons or 
things as the subject matter of the contract, leaving it doubt- 
ful which was intended; but the difficulty, if there is a diffi- 
culty, in construing the contract grows out of what is con- 
sidered to be an uncertainty in the meaning intended by the 
parties to be given to the words “all notes and accounts due 
the said firm ” as the same are used in the contract of disso- 
lution. It is contended that the words “all notes and ae 
counts,” as used in the contract, cannot be construed to include 
the bank account in favor of the firm. It must be recollected 
that the meaning to be attached to words very frequently de- 
pends on the connection in which they are used. The word 
“ store,” which is used in this contract, if used in connection 
with a description or designation of buildings on a street, 
might, and frequently would, be construed to mean the house 
in which goods were kept for sale, or a house erected for that 
purpose; and if we should say that a partnership firm had 
sold to a third person all of their notes and accounts, without 
any qualifying words, said words would hardly be construed 
to include an account with a bank for money deposited, while 
if either of these words were used in other connections, they 
might properly admit of a very different construction. 

The object to be attained in construing a contract is to get 
at the intention of the parties. ‘To do this, it will not do in 
all cases to take one or two words and construe them accord- 
ing to their popular meaning, without any regard to the con- 
nection in which they stand. Words are to be construed ac- 
cording to their strict and primary acceptation, unless from 
the eontext of the instrument and the intent of the parties to 
be collected from it, they appear to be used in a different 
sense, or unless in their strict sense they are incapable of be- 
ing carried into effect. (1 Chit. on Contracts, 11 Am. Ed., p. 
113.) 
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In reference to the contract under consideration, we think 
when taken as a whole, that it presents no latent ambiguity 
in its construction, or in its application to the subject matter, 
which would justify the introduction of parol evidence. The 
contract in its main object is to dissolve and settle a partner- 
ship business which had previously been carried on between 
the parties. The defendant had purchased out the plaintifi’s 
interest in the store, and the partnership was to be dissolved 
on the terms that the defendant was to pay plaintiff $600 at 
once, and the further sum of $600 in thirty days, in consider- 
ation for which he was to receive all of the right, title and 
interest of the defendant in the said store, with all notes and 
accounts due the said firm, and that the defendant further 
agreed to pay all of the debts and settle up all claims against 
the firm. It would be hard to resist the conclusion that the 
intention of the parties by this language, was to give the most 
extended meaning tothe words “ accounts of the firm,” and 
thereby include the account of the firm with the bank. It seems 
to have contemplated an entire settlement of the partnership 
effects—the defendant paying the plaintiff $1,200 and assum- 
ing all the responsibilities of the firm, and taking all of its as- 
sets. It is notto be presumed that the parties intended to 
leave any part of their partnership business unsettled. There 
was no latent ambiguity in the contract to be explained by 
parol evidence, and the court improperly admitted the intro- 
duction of such evidence, and improperly submitted the con- 
struction of the contract to the jury. (Bunce, etc. vs. Beck, 
43 Mo., 266, and cases there cited.) 

The judgment will be reversed and the case remanded. 
The other judges concur. 
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B. W. Taytor, Plaintiff in Error, vs. J. C. Hrre, Curator, ete, 
Defendant in Error. 


1. Guardians— Measure of diligence required.—A guardian is hound to use such 
diligence and prudence in the care and management of his trust fund, as in 
general men of discretion and intelligence employ in their own affairs. They 
are not liable berond what they actually receive, except in case of grogs ne 
gligence. 

. Curator—Money owing estate, when should be collected—Sale of security ata 
sacrifice— Curator should be held, when.—In the case of a curator, when money 
owing the estate is not required for the maintenance and education of the 
minor, he need not collect it unless the security is considered doubtful; and 
where land, considered at the time as ample security for the debt, is sold in the 
absence of such requirement, the circumstance is one tending to fasten upon 
the curator responsibiliiy for the debt. 

8. Guardian—Liability for interest under statute of 1855— Written report unne- 
cessary.—Under the statutes of 1855, a guardian was not liable for interest 
which he had not received, and, upon reasonable diligence, could not obtain, 
He was not under that statute compelled, in order to relieve himself from lia- 
bility, to file his sworn report that he could not obtain interest. 

. Sale of land under mortgage—Deduetion of part of the purchase money on 
ground of lack of title to part of the land.—A guardian has no right to sell 
land under a mortgage, and at the same time rebate a portion of the purchase 
money on the ground that a part of the land, embraced in the mortgage, was 
not the property of the mortgsgor. 


Error to Miller County Circuit Court. 
Ewing §& Smith, for Plaintiff in Error. 


Wm. M. Lumpkin, with E. L. King, for Defendant in 
Error. 


Napron, Judge, delivered the opinion of the court. 


This is an appeal from the settlement of a guardian and 
curator. In the cirenit court the matter was referred, and 
the report of the referees was confirmed, except in a matter 
abont which there is no dispute. 

The principal objection to the report of the referees, and to 
the action of the circuit court in confirming it, is based on an 
allowance which the curator received for a loss in the collee- 
tion of a sum of money belonging to his ward, which he had 
loaned out on a mortgage. 
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The facts appear to be about these: The father of the plain- 
tiff died in 1855, leaving a considerable estate to be divided 
among his children, of whom three were minors. The de- 
fendant was appointed guardian of these minors and curator 
of their estates. In 1858 the defendant received from the 
administrator $800, which he immediately loaned to one Goff, 
and took a mortgage upon certain lands to secure it. In 1861, 
when the principal and interest on the note amounted to 
$1,067.40, he took a second mortgage, embracing twenty acres 
more than the first mortgage did, to secure the new note for 
principal and interest. 

This last mortgage the defendant foreclosed in 1863, and 
the land bronght at auction only $475, about one-third of 
the principal and interest then due on the note. The pur- 
chaser was subsequently allowed by the guardian a reduction 
of $100 on his bid, because one forty-acres had been inserted 
in the advertisement, which did not belong to the estate, and 
thus only $375 were realized from the mortgage to secure 
$1,067.40 and interest for ten years at 10 per cent. a year. 
A tract of forty acres disconnected with the main body of the 
land included in the mortgage was sold at the ensuing term 
ofthe court after the principal sale. and was bought by the 
defendant—the guardian—for $25. This land was afterwards 
sold by the defendant for $100. It was inferior in quality 
to the land bought by Babcoke, the purchaser at the sale. 

The guardian put the money accruing from this sale, as he 
states in his testimony, “in a bottle and buried it.” He did 
not lend it out, because it was difficult to lend money then, 
and various witnesses corroborated his opinion on this subject, 
that in 1863-64 and 1865, it was difficult to loan money at 
interest. 

There was evidence to show that the jand sold to Babcoke, 
sold in 1865 for about $1,700. 

The court refused to hold the guardian responsible for this 
loss upon the mortgage sale, and the propriety of this deter- 
mination of the circuit court is the principal point arising in 
this case. 
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The duty of trustees in the discharge of their trusts may 
be considered as having been established by courts of equity 
with reasonable precision. Mr. Lewin, in his treatise on this 
subject, says, that the true rule is that a trustee is bound to 
exert precisely the same care and solicitude in behalf of hig 
cestui que trust,as he would do for himself. This rule has, 
however, been questioned, for the reason that a man will some. 
times engage in speculations, and may with propriety do so 
in regard to his own property, which courts of equity would 
not tolerate in a trustee. 

But the rule, so far as this case requires its application, 
seems to be nnexceptionable. All that the court requires, as 
was said in the case of Neff’s appeal (57 Penn. St., 96), ig 
common skill, common prudence and common caution, Exe- 
cutors, administrators and guardians are not liable beyond 
what they actually receive, unless in case of gross negligence, 
A trustee must use the same care for the safety of the trust 
fund, and for the interest of the cestud gue trust that he uses 
for his own interests. He is bound to employ such diligence 
and such prudence in the care and management of a trust fund 
as in general prudent men of discretion and intelligence in 
such matters employ in their own like affairs. 

There is plainly a difference in the duties of administrators 
and guardians arising out of the necessity imposed on exe 
cutors or administrators to collect and settle up an estate 
within a time fixed by statute. There is no such necessity 
in the case of curators. If money is not required for the 
maintenance and education of the ward, it is unnecessary to 
collect it unless the security is considered as doubtful. 

It is with reluctance that we have concluded in this case, 
that defendant should be held responsible fer the debt of Goff 
secured by mortgage. There is no evidence to impeach the 
honesty of the guardian’s course, but we are unable to see 
why the land -mortgaged, conceded to have been an amply 
sufficient security for the debt, was forced into sale in 1868, 
when civil war was raging. and real estate was of course at 
the lowest figure. Conceding, however, that the curator 
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might have been justified in offering the land for sale in 1863, 
still, when the bids at the sale did not reach half the value of 
the land, why was not the sale stopped? Had the guardian 
been the mortgagee, to secure his own individual debt, would 
he have allowed such a sacrifice ? 

But what necessity was there for selling this Jand in 1863? 
It does not appear that any money was needed for the sup- 
port or education of the minors. The curatorship continued 
for several years after, and we may infer that in 1863, there 
was no pressing necessity on the curator to raise money. Why 
sacrifice, then, asecurity deemed ample at the time it was 
given and considered ample at the time it was sacrificed ? 

It was conceded by the curator that the land was completely 
sacrificed, and in confirmation of the correctness of this 
opinion he bought himself forty acres at the price of $25, 
which he afterwards sold at $100. The proceeds of the sale 
he deposited in a bottle which he buried, which clearly shows 
that the money was not needed to support the ward, and 
which also shows that the land was a safer security than the 
money was, had it brought the full amount of the debt. 

In England, courts of equity have a fixed rule which re- 
quires trustees to invest trust money in the 3 per cent. (gov- 
ernment security), or upon mortgage of real estate. Our 
statute does not require the guardian to invest in government 
securities, nor until 1865 did it require an investment upon 
landed security ; but the trustee here, as in England, is required 
to abstain from mere speculative investment, and to exercise 
ordinary pradence in selecting security. This was done in 
this case. The security was in land and amply suflicient, in 
the estimation of the guardian, and the principal was safe and 
in all probability the interest also, as a portion of the same 
land sold in 1865 for more than enough to have paid both 
principal and interest. The sacrifice of this security in 1863 
seeins unaccountable, assuming the trustee to have acted on 
the most ordinary prudential considerations. The fact that 
the mortgagor had left the State, which the curator alleges 


as a reason for pressing the collection, could not have been of 
10—voL. LXI. 
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any importance whatever, unless the mortgagee considered 
the security insufficient, and the mortgagor had other prop. 
erty. But the mortgagee did not so. consider, nor was there 
any evidence that the mortgagor had other means which he 
carried away with him; and if he had, how would a forced 
sale in 1863, at one-third of the debt, help the matter? The 
guardian attempts to justify the sale on the ground that he 
was apprehensive, as the mortgagor had left the State, that 
no more interest could be collected ; but to save the interest, 
was it necessary tu sacrifice one-half or two-thirds.of the prin. 
cipal? And in fact, this motive conld not have operated on 
the guardian, as he insists that money could not then be 
loaned at any per cent., and therefore put the proceeds of 
this sale and money of his own in a bottle and buried it in 
the ground. 

Without exacting or requiring any extraordinary vigilance 
and prudence on the part of trustees in the management of a 
trust fund, we are compelled to say that the conduct of this 
guardian in converting a landed security, to all appearances 
amply sufficient, into a cash payment of one-third of the debt 
or thereabouts, which the guardian could not lend out at in- 
terest, and which for safety he was obliged to conceal, and 
which was not needed for the maintenance or education of his 
ward, cannot be sanetioned by a court of equity. 

Some objections are made to tlie calculations of interest by 
the referees. The statute regulates this matter. 

The defendant in this case did not make any written report 
to the Probate Court, but he verbally stated to the judge on 
several occasions during the years 1863-64 and 1865, that he 
was unable to loan out his ward’s money then on hand. The 
probate judge testified to this and various witnesses clearly 
established that it was exceedingly difficult, if not imprae 
ticable, to loan money during these years. 

The statute which regulated this subject at the time this 
defendant was acting as guardian is essentially different from 
the statute of 1865. Under this last statute the gnardian was 
required to report to the Probate or other court having juris- 
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diction of probate matters, the fact that he was unable to loan 
ont the money of his ward at interest; and this report had to 
be made in writing and attested by the oath of the guardian, 
and without such report he is held liable for interest. It is ob- 
vious that under the law the proof offered in this case from the 
probate judge, that verbal statements to him had been made, 
by the guardian, of the impracticability of lending the money 
of his ward in 1863, was inadmissible. But this guardian was 
governed by the code of 1855, which provides “that gnar- 
dians and cnrators shall put the money of minors, entrusted 
to their care, to interest upon mortgage or other sufficient se- 
enrity, for all sums under $500, to be approved by the court, 
or they may retain the money in their hands, paying interest 
therefor; but if no person be found to take the money on in- 
terest, and the guardian or curator shall not choose to retain 
the same, paving interest, then they shall be liable for the 
principal only, until the same can be pnt to interest.” It is 
further enacted that “guardians and curators shall Joan the 
money of minors at the highest rate of legal interest that can 
be obtained, and shall account for all such interest received, 
which shall be charged in their annual settlements.” 

The two laws are essentially different. The last one holds 
the guardian responsible for interest, unless he relieves him- 
self by a written statement to the court attested by his oath, 
and does not allow him to lend money on any other security 
than a Janded one. The former Jaw of 1855, gives him a dis- 
cretion as to securities, and exempts him from liability to in- 
terest in cases where he does not choose to retain money for 
his own use, and where he cannot put out the money to other 
parties on interest. No particular mode of establishing this 
fact is required, as it is now. 

Under the statute of 1855, and the evidence given in this 
case, we think the referees were fully authorized to exempt 
the defendant from liability for interest he had not received, 
and which, upon reasonable diligence, he shows he was not 
able to obtain. 

In regard to the deduction of $100, which the guardian 
allowed the purchaser on account of one 40 acre tract sold, the 
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facts are somewhat obscure. If this 40 acre tract was adver- 
tised, but not included in the mortgage, we see no reason why 
the guardian could not correct the mistake—but if this tract 
was included in the mortgage, it is clear that the guardian 
had no power to pass upon the titie, and because of this opin- 
ion that the mortgagor’s title was defective, to exempt the 
purchaser from the payment. Whatever power the guardian 
may have possessed to have consented to a recision of the 
entire contract of sale, concerning which we give no opinion, 
he certainly exercised a very unsound discretion in allowing 
the purchaser to escape the payment fora poxtion of the tract 
and yet retain the remainder. The guardian and purchaser 
had no power to determine upon titles of the mortgagor. 
But this question is immaterial in the view we have taken of 
this foreclosure. 

The judgment is reversed and the case remanded. The 
other judges concur; Judge Vories absent. 





Dantet Hunt, Respondent, vs. L. E. Tuompson, et al., Ap- 
pellants. 


1. Husband and wife—Right of divorced woman to her choses in action not re- 
duced to possession by husband during marriage.—In the absence of statutory 
provisions, marriage is by law a gift to the husband of all the personal estate 
of the wife in her possession at the time it takes place; but his wife’s choses 
in action are not his till reduced to possession, And when divorced from her 
husband for his fault, her right to such property, not reduced by him to posses- 
sion, remains. 

. Dower—Right to, of woman divoreed for husband's fault, when consummated. 
—The right to dower under the statute (Wagn. Stat., 541, 3 14) of a woman di- 
vorced for the fault of her husband, is not consummated till his natural death. 

. Ejectment—Suit brought against a married woman—Judgment against her, 
improper, when.—Where husband and wife are sued in ejectment, and her an- 
swer alleges that she is in possession simply as the wife of her co-defendant, 
and the proof shows no other possession, nor any act of hers at the time of 
suit brought, except that in conjunction with her husband, she withholds the 
possession from plaintiff, no personal judgment can be rendered against her. 
And it is immaterial that pending the suit she becomes divorced and a feme 


sole, 
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Appeal from Pettis Circuit Court. 


Crandall § Sinnett, with B. F. Garrison, for Appel- 
lants. 


I. On being divorced from her husband for his fault or 
misconduet, defendant, Lucretia Thompson, was entitled to an 
immediate assignment of dower. The natural death of her 
husband is not necessary under our statute. (Wagn. Stat., 
538. § 1; Jd., 541, § 14; Duvol vs. Howland, 14 Mass., 219; 
Young vs. Gregory, 46 Me., 475; Harding vs. Alden, 9 
Greeni., 140; Rev. Stat. Maine, 1840, p. 391,§ 1; p. 608, 
§10; Wright vs. Wright, 2 Dessaus, [S. C.] 242, 244; Bran- 
ing vs. Headley, 2 Rob., 340; Wood vs. Simmons, 20 Mo., 
363.) 

II. Until dower is assigned, ejectment will not lie against 
the widow. (Wagn. Stat., 542, § 21; Kane vs. McCown, 55 


Mo., 181.) 
III. This action cannot be maintained against Lucretia 


Thompson, for the reason that she was a married woman at 
the time of the commencement of this action. Her possession 
is the possession of her husband. (Meegan vs. Guneollis, 19 
Mo., 417; Bauer vs. Bauer, 40 Mo., 61; Higgins vs. Peltzér, 
49 Mo., 152.) 


Phillips & Vest, for Respondent. 


I. Lucretia Thompson was at the time when the judgment 
was rendered, as may be seen from the portion of her answer 
stricken out, a feme sole, and judgment in personam could 
be rendered against her as such. 

II. Her divorce gave her no right to hold the premises by 
virtue of her quarantine. 

In England the civil death of the husband did not give the 
wife her dower. (2 Orabb’s Real Prop., 130.) And in this 
particular the common law has not been changed by our 
State law. But in Missouri the husband divorced for his own 
fault is not céviliter mortuus. (Dobson vs. Butler, 17 Mo., 
§7-90.) 





JEFFERSON CITY. 





—; 


Hunt v. Thompson, et al. 





—_—_—_—__ 


Dower is not consummate till the husband’s actual death, 
(4 Kent Com., 50.) And the contrary rule has never obtained 
anywhere as to divorced women, except by virtue of the 
statute. 


Waener, Judge, delivered the opinion of the court. 


Plaintiff bronght his aetion of ejectment in the Jasper cir. 
cuit court to recover the possession of certain lands situated 
in that county. The cause was taken by change of venue to 
Pettis county, where a trial was had and judgment was ren- 
dered in plaintiffs favor. ‘The action was originally instituted 
against John D. Thompson. Lucretia E. Thompson (the ap. 
pellant here) his wife, and Hngh L. and William A., his sons, 
John D. Thompson made no defense, and the sons answered 
that they were not in possession, and disclaimed having any 
interest therein. 

Lucretia E. admitted that she was in possession of the prem- 
ises as the wife of Jolin D. Thompson, but denied any unlawful 
entry, and denied the right of the plaintiff to recover. Asa far- 
ther defense she set up in her answer that plaintiff claimed title 
to the premises through a trust deed and sale thereunder, made 
b¢ her husband, John D., and herself, to one Maxey, as trus- 
tee for the plaintiff ; that the deed was fraudulent and void 
as to her; that she was compelled to sign said deed of trust 
by the coercion and undue influence of her husband, John D. 
and the plaintiff, and that she never ackuowledged the same 
to have been voluntarily exeented by her. She further alleged 
that the officer before whom the acknowledgment purported 
to have been taken, never examined her separate and apart 
from her husband, and that his certificate was false, and frand- 
ulently procured by her husband, John D. and the plaintiff. 
She then averred that since the commencement of this action 
she had obtained a decree of divorce from her husband, and 
that the court granting the decree found that she was the in- 
nocent and injured party, and that in that suit no alimony 
was prayed for or allowed, and that her dower in her husband’s 
lands had never been relinquished by nor assigned to her, 
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and she therefore prayed to be discharged. The conrt, on 
motion, struck out all the new matter set up in the answer as 
constituting no defence. At the trial the plaintiff dismissed 
as to the husband, John D., and one of the sons, William A.., 
and a judgment of ouster, with damages and monthlily rents, 
was then rendered against the other defendants, Lucretia E. 
and Hugh L., who prosecute this appeal. 

It is entirely unnecessary to examine the minor points that 
have been pressed upon our attention in the argument, and 
but two leading questions which run through the case will be 
noticed. The first is the action of the court in striking out 
that part of Lucretia E.’s answer which claimed dower in the 
land, on the ground that she had been divoreed, notwithstand- 
ing that her husband still survived ; and the second is whether 
the action was in any event maintainable against her. 

It is assumed in the argument for the appellant, that the 
granting of the decree of divorce for the fault of the husband 
wis equivalent to his civil death, and immediately thereafter 
entitled the wife to an assignment of dower out of his lands, 
aud that the right of possession continued in her till dower 
was duly set apart. The case of Wood ve. Simmons (20 Mo., 
363) is cited as decisive authority upon this point. In that 
ease it was held that upon a sentence of divorce, a wife be- 
comes entitled to all choses in action not previously reduced 
into possession by the husband, as by survivorship upon the 
death of the husband. The husband and wife during mar- 
riage had conveyed the wife’s reversionary interest in certain 
slaves, and after procuring a divorce, the wife enjoined the 
assignee from taking possession of them, on the ground that, 
by survivorship, they belonged to her for the support of her- 
self and children. Mr. Justice Ryland, in delivering the 
opinion of the court, said: “Here the divorce obtained by the 
wife from the husband must, in law, be considered the same 
as the death of the husband; and the wife must be lovked 
upon as his widow.” 

In the case of Browning vs. Headly (2 Rob. Va., 340) 
the divorce obtained by the wife from the husband by the 
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legislature of Kentucky, was considered as operating as the 
civil death of the husband. Judge Stanard said: “I concur 
in the opinion of Judge Allen, that the effect of the act of 
divorce upon the rights of the wife, is to place her in the 
same position as if her husband had then died. I dismiss 
therefore, this question, by stating that there is no donbt of 
the currectness of the judgment below, so far as it considers 
the divorce of the wife from the husband operating eo as to 
place the wife in the situation she would have occupied had 
her husband then died.” The case of Browning vs. Headly, 
cited by Judge Ryland, was analogons in its faets to Woods 
vs. Simmons, but it was decided differently, for the reason 
that the wife’s choses in action had been reduced to posses- 
sion, and it was therefore held that her right of survivorship 
had been extinguished. These cases, it is evident, were de 
cided without any reference to the statute concerning Gower, 
Where there is no statutory provision limiting the subject, 
marriage is by law a gift to the husband of all personal estate 
of the wife in her possession at the time it takes place. But 
as to chases in action or mere rights to reeeive money or prop- 
erty from another, the law only gives the husband a qualified 
right to them, that is, if he reduces them to possession dur. 
ing coverture, and if he fails to do this, if the wife survives, 
she will be entitled to them. Where the coverture ceases 
before death, on account of the guilt of the husband, there is 
manifest propriety in allowing the wife to sue for and recover 
the choses. The husband by his act has forfeited them; they 
no longer belong to him, and he is dead eivilly, so far as the 
right of action in the wife is concerned. 

A wife divorced from her husband can only have dower in 
his estate, where it is given by the statnte. Three things, viz: 
marriage, seizin and death of the husband, are requisite to 
consummate the right of dower. By the common law no 
woman can have dower in her husband’s lands, unless the 
coverture continues up to the time of his death. According 
to the elementary treatises on the subject, the marriage must 
continue until therhusband’s death, and the claimant must 
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then be his actual wife, this being essential to constitute her 
his widow, and it was only the widow that could be endowed. 
But an absolute decree of divorce annuls and destroys the 
marriage relation, and hence the maxim wbé nullum matri- 
montium, thi nulla dos. In several of the American States 
a decree of divorce, founded on the misconduct of the hus- 
pand, is sufficient to entitle the wife to demand her dower in 
his life-time. By an early statute passed in Massachusetts, it 
is provided that where there shall be a divorce for the canse 
of adultery committed by the husband, the wife shall have 
dower in his lands in the same manner as if he were dead. 
By the Maine statute any woman divorced from her husband 
for his fault, may recover her dower against him or any ten- 
ant of the freehold. In Indiana, by the statute of 1843, a di- 
vorce granted for the misconduct of the husband entitles the 
wife to dower in his lands in like manner as if he were dead. 
In Michigan and Wisconsin, when the marriage is dissolved 
by the husband being sentenced to imprisonment for life, or 
when a divorce is decreed for the canse of adultery committed 
by him, or for his misconduct, or on account of his being 
sentenced to imprisoument for a term of three years or more, 
the wife is rendered dowable of his lands in the same man- 
ner as if he were dead. And in Minnesota and Oregon, when 
the marriage is dissolved by the husband being sentenced to 
imprisonment, and when a divorce is ordered for the cause of 
adultery committed by the husband, the wife is entitled to 
her dower in like manner as if he were dead. In all these 
States dower is allowed to the wife whilst the husband is liv- 
ing, on account of express provisions of their statutes. But 
the enactment in our statute is entirely different. It pro- 
vides that if any woman be divorced from her husband for 
the fault or misconduct of the husband, she shall not thereby 
lose her dower ; but if the husband be divorced from the wife 
for her fault or misconduet she shall not be endowed. (Wagn. 
Stat., 541, § 14.) This section changes the common law only 
so far as to give the wife dower when the marriage relation 
is disrupted by a decree of divorce for the husband’s fault or 
misconduct. 
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Previously the divorce destroyed her widowhood and de. 
feated the right of dower. The statute interposed and saved 
the right, but did not fix any earlier period for its consum. 
mation than formerly existed, viz, the death of the husband, 
Had the legislature when they modified the law so as to save 
the wife her dower, intended that she should enjoy it sooner 
than the hasband’s death, they would certainly have said g0, 
but as they made no such provision we are not authorized jn 
interpolating it into the statute. The necessary result fol. 
lows, that the defendant, Lucretia E., was not entitled to 
dower whilst her divorced husband still survived. 

To guard against any hardship in cases of this kind, there 
should always be a provision for alimony when the wife in. 
stitutes proceedings for divorce. 

The next question is, was ejectment maintainable against 
the defendant, Lucretia E. Thompson. Her answer alleged that 
she was in possession of the premises as the wife of her hus 
band, John D., who was also a defendant, and the case does not 
show that she was possessed in any other capacity. It is not 
shown that any act was done by the wife, except that she, in 
conjunction with her husband, withheld the possession from 
the plaintiff. The common and ordinary case is exhibited of 
a husband and wife residing together upon property claimed 
by another, who, when he brings his action to recover the 
possession, brings it against both. Under such circumstances 
we are very clear that the action cannot be maintained against 
the wife, and no personal judgment can be rendered against 
her. Her possession is simply the possession of the husband. 
The case of Meegan vs. Gunsollis (19 Mo., 417), is decisive 
authority ou this question. In that case the plaintiff com- 
menced his action of ejectment against James Guneollis and 


Sophia, his wife, to recover possession of land claimed under ° 


a deed of trust executed by them. The petition alleged that 
the plaintiff ou a certain day was lawfully entitled to the pos 
session of the land, and that the defendants unlawfully with- 
held the possession from him. Process was served upon both 
defendants, and they demurred to the petition. The demur- 
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rer being overruled, an answer was filed in the name of the 
wife, and although the action was continued in the name of 
the husband up to trial, no answer was filed by him or in his 
name, and it appeared that he died after the commencement 
of the suit, but before trial. The action proceeded against 
the wife after the death of the husband, and resulted ina 
judgment against her for the possession of the property, 
damages and monthly value. On error prosecuted to this 
court, the judgment was reversed, and it was held that the 
wife was not properly made a defendant. 

When the action in this case was commenced, the wife did 
not hold the possession in any manner or in any capacity 
which would authorize the plaintiff to make her a defendant, 
and for this reason the judgment must be reversed and the 
cause remanded, The other judges concur. 

















Srate eg vel. Jerrrtes, Adm’r of Kunnepy, Appellant, vs. 
Trustexzs or Town or Paciric, Respondent. 











1. Municipal warrants—Mandamus to enforce payment of—Prior judgment ne- 
eessary, when.—Certain town warrants were on their face made pavable, out of 
any money appropriated for street work, but nothing showed any special 
power or duty of the trustees, under the law, to levy taxes for their payment; 
or that they were distinguishable from ordinary warrants ; Aeld, that the claim 
must be first reduced to judgment, as contemplated by the statute, (Wagn,. 
Stat., 617, 3 77) before mandamus would lie, 

2. Town warrants—Interest begins to run, when and for what rate-—A town war- 
rant will not bear interest till presentment is made to the treasurer, and en- 
dorsement made that the same cannot be paid for want of funds (Wagn. Star., 
1325, 3 11), and the interest from that date will be only six per cent. 

8. Mandamus— Writ should be single.—A writ of mandamus, ordering town an- 

thorities to pay certain warrants, or levy a tax for that purpose, is improper. 

The command should be limited to one of the requirements. 


Ippeal from Franklin County Cireuit Court. 

















Crews §& NMapton, for Appellant. 






I. The warrants were payable from a particular fund, and 
payment was refused for want of an appropriation. Here, a 
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special tax is required to pay a special class of debts. Hen 
mandamus will lie without a prior judgment. (Dil. Mun, 
Corp.. § 686-88; Maddox vs. Graham, 2 Mete. [Ky], 56. 
State ex rel. vs. Bollinger, 48 Mo., 475; Insane Hospital yg, 
Higgins, 15 Ill., 185 ; Graham vs. Maysville, 6 Am. Law Reg, 
589; Comm. ex rel. vs. Pittsburg, 34 Penn. St., 496.) 

II. The case of Skinner vs. Platte County, 22 Mo., 437, 
simply decides that a county warrant, until presented for 
payment, and payment is refused, does not bear interest, 
And the endorsement of date of presentment simply shows 
when interest began to run. The statute in that case referred 
to, applies only where the warrants do not on their face bear 
interest. But here, they do bear interest on their face, and 
from date, and no such presentment and endorsement are ne 
cessary to show when interest begins. Here, the debt wag 
past due when the warrants were issued, and it may be pre- 
sumed that the ten per cent. was promised because thie trns 
tees knew this fact, and that there was no money with which 
to pay them. 

IIL. The objection that this writ is in the alternative, has 
no force. In the case of State ex rel. vs. Milwaukee, (22 Wis., 
397) the writ was quashed, becanse the acts, commanded to be 
done, were distinct in their nature, and the defendant might 
not know which to perform. But in this case the order di- 
rects that the assessment should be made only in the event 
that there was no money, which fact they could easily ascer- 
tain. 


Henry Flanagan, for Respondent. 


I. No judgment being rendered on these warrants, manda- 
mus cannot lie. (State ex rel. vs. Clay Co., 46 Mo., 231; 
People ew rel. vs. Clark Co., 50 Lll., 213; Lexington vs. Mul- 
likin, 7 Gray, 280; Wagn. Stat., 617, § 77.) In Timmerman 
vs. Bolinger, 48 Mo., 475, the warrants were drawn on the 
ewamp land fund, and mandamus was the only remedy, as 
suit could not be bronght in the ordinary form, so as to obtain 
judgment. 
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Il. The charter of the town of Pacific (Sess. Acts, 1859) 
does not provide for a levy of special taxes, to pay these war- 
rants. Ilence, payment cannot be recovered by mandamus. 
(See Clark vs. Davenport, 14 Iowa, 494; Benoist vs. St. Louis, 
19 Mo., 179; Burnes vs. Atchison, 2 Kans., 454.) 

Ill. The warrants were payable out of a particular fund, 
put it is not shown that the fund existed when the warrants 
were presented for payment, or when mandamus was prayed ; 
nor the authority of the board of trustees, to set apart a fund 
on which to draw the warrants. (See State vs. Slavin, 11 
Wis., 153; State ex rel. vs. Clay Co. supra.) 

IV. The writ, being in the alternative, is bad, and may be 
quashed on motion, (State vs. Milwaukee, 22 Wis., 397.) 

V. As the warrants show, it was not the duty of the trns- 
tees, but that of the treasurer, to pay them. Hence, the com- 
mand to the trustees was unlawful, and the writ should have 
been quashed. (Tap. Mand., 327.) 

VI. The trustees had no power, under the charter or the 
statute, to issue warrants bearing interest from date. They 
can draw it only from date of presentation to and indorse- 
ment by the treasurer, and then only for six per cent. (Wagn. 
Stat., 1325, § 11; Sess. Acts, 1859, p. 183, § 20; See also 
Skinner vs. Platte Co., 22 Mo., 437; State vs. Treas. Cal. Co., 
43 Mo., 230; Dil. Corp., 367, 643.) 


Waener, Judge, delivered the opinion of the court. 


This was an application for a writ of mandamus by the 
relator against the defendants as trustees of the town of Pa- 
cific, to compel them to pay certain warrants drawn by the 
town authorities, and in case there should be no money in 
the treasury, then to levy a tax to pay the same. 

The petition does not show for what purpose the warrants 
were drawn, but on their face they are made payable out of 
any money appropriated for street work, and they are made 
to bear interest at the rate of ten percent. per annum from 
their date. 
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At the return term of the Cirenit Court, the respondents 
filed their motion to quash the alternative writ, which motion 
was sustained, and a final judgment was rendered thereon, 
and the relator prosecuted an appeal. 

The general rule is that mandamus will not lie to compel 
the levy of a tax for the payment of warrants drawn on the 
treasury of a inunicipal corporation before the warrants haye 
been redneed to judgment. (State ex rel., ete. vs. Clay Oo,, 
46 Mo., 231; State ex rel., etc. vs. Bollinger Co., 48 Mo, 
475.) Anda reduction of the demand to a judgment is con- 
templated by the statute in all such cases, for it provides that 
whenever an execution issued out of a court of record in this 
State, against any incorporated town or city, shall be returned 
unsatisfied in whole or in part for want of property whereon 
to levy, such court, at the return term or any subsequent term 
thereof, nay, by writ of mandamus, order and compel the 
chief officer, trustees, council, and all other proper officers of 
such city or town, to levy, assess and collect a special tax to 
pay such execution and all eosts. (Wagn. Stat., p. 617, § 
77.) 

A distinction has been taken in the application of the rule 
between cases where the duty devolving upon the municipal 
authorities is merely a general duty of providing for the pay- 
ment of all indebtedness against the municipality, and cases 
where a special duty is made obligatory upon the corporate 
authorities to levy and collect a tax for a particular purpose, 
or to meet an obligation created by a special law, and it has 
been held in the former class of cases that mandamus would 
not lie, but that in the latter the courts might interpose and 
afford that remedy. (High. Extr. Leg. Rem., § 369.) 

In the present case no special power or particular obliga- 
tion is shown, and the relator’s claim is presented simply in 
the attitude of an ordinary indebtedness, and is not distin- 
guishable from the usual warrants drawn by municipal au- 
thorities. 

Again, interest is demanded on the warrants from their 
date at the rate of ten per cent. per annum. We cannot find 
anvthing in the charter of the defendants. giving them 
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power to issne warrants for the town indebtedness in this 
form. They have no authority in this respect different from 
the general law, which provides that when warrants are pre- 
sented to the treasurer for payment, and there is no money in 
the treasury to satisfy the same, the treasurer shall endorse 
that fact on the back of the warrant, and from that time the 
same shall draw legal interest until funds are provided and 
set apart for its payment. A town warrant, therefore, will 
not bear interest till presentment is made to the treasurer, 
and there is an endorsement thereon that payment cannot be 
made because there are no funds. (2 Wagn. Stat., 1825, § 
11; Skinner vs. Platte Co., 22 Mo., 437.) And when interest 
thus begins to run, it can only be at the rate of six per cent. 

The writ asks for alternative relief, that the defendants 
may be compelled to either pay the warrants or to levy a tax 
to par the same. These acts are distinct in their nature, and 
the defendants may not know which to perform. The rule is 
well settled that the mandatory clause of the writ should ex- 


pressly and clearly state the precise thing which is required 
of the defendants. (People vs. Brooks, 57 Ill., 142; State 
vs. City of Milwaukee, 22 Wis., 397; High Extr. Leg. Rem., 
539.) 

It follows that the court committed no error in sustaining 
the motion to quash, and its judgment is affirmed. All the 
other judges concur. 
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Rosert Aut, Appellant, vs. Beverty G. Lux ef al., Reg. 

pondents. 

1. Mortgage—Description of note according to legal effect sufficient— Parol evidence 
as fo note, when proper.—In legal intendment a note, after its indorsement, ig 
payable to the order of the indorsee and such description in a mortgage given 
to secure it, is sufficient. And in suit to foreclose the mortgage when the pe- 
tition recites the description of the mortgage as above, and at the same time 
counts on the note as payable to the order of the payee, parol evidence jg 
proper to show that the note sued on is that intended to be secured by the 
mortgage. 


Appeal from Lafayette County Circuit Court. 
Graves & Wood, for Appellant. 


I. The note is described in the mortgage according to its 
legal effect, and is declared upon in the petition according to 
its terms. The description in the mortgage was proper 
(Byles Bills, [4th Am. Ed.] pp. 65, 66; Muldrow vs. Cald- 
well, 7 Mu., 563; Rambo vs. Metz, 5 Stroub., 108 ; Heywood 
vs. Wright, 14 N. H., 73); and if the note had been pleaded 
according to its legal effect and meaning, that would have 
been sufficient. (See Jones vs. Louderman, 39 Mo., 290 ; also, 
7 Mo., supra.) 

Il. Evidence was proper to show that the note was in fact 
the one intended to be secured by the mortgage. (Foster vs, 
Reynolds, 38 Mo., 553; 1 Washb. Real Prop. [2d Ed.], 508; 
Hall vs. Tufts, 18 Pick., 465.) 

III. If there was any want of a proper statement and des- 
cription of the note, it is supplied by the answers, and, if 
possible, more fully described in replication; and thus any 
such—if any—mis-statements and misdescriptions were aided 
and cured. 


Tutt & Son, for Respondents. 


I. There is a /material and fatal variance between the 
note in evidence and the one described in the mortgage deed 
sought to be foreclosed. (See Fields vs. Hunter, 8 Mo., 128; 
Alder vs. Griner, 13 Johns., 450; Dongherty vs. Mathews, 
85 Mo., 520; Dieckman vs. McCormick, 24 Mo., 596; Beck 
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ys. Ferrara, 19 Mo., 30; Greenl. Ev., §§ 66-8; 1 Pick., 336; 
41d. 422; 1J. J. Marsh., 299.) 

The note declared on in the mortgage, must be proved as 
alleged. (1 Greenl. Ev., §§ 68, 69; Merle vs. Hascall, 10 
Mo., 406; Murphy vs. Wilson, 44 Mo., 313; Stark. Ev., vol. 
3, p. 1529, 4th Am. Ed.) 

[I]. There was no allegation in the petition, of any fraud or 
mistake in the writing of said mortgage, to authorize the 
admission of the note in evidence, as the note secured by the 
mortgage. The cause of action must be stated in the petition 
and not in the replication. 

ILL. Plaintiff had the right to amend his petition, but re- 
fused to do so, and must abide by the consequences. (Deick- 
man vs. McCormick, supra, 596; Beck vs. Ferrara, supra.) 

Plaintiff should have proceeded in equity to correct the 

«mistake in the mortgage, in the description of the note, 
(Fithian vs. Monks, e¢ al., 43 Mo., 502; Valle’s Heirs vs. Flem- 
ing’s Heirs, 29 Mo., 152.) 


Vortes, Judge, delivered the opinion of the court. 


This action was brought to recover the amount due by the 
defendant, Beverly G. Lee, to plaintiff by a promissory note 
in the petition named, and to foreclose a mortgage given to 
secure the payment of the amount due by said note. 

The suit was originally brought against the three first 
named defendants, Gracy G. Lee being afterwards made a 
party defendant on motion of the plaintiff. The substantial 
parts of the petition are as follows: that defendant Beverly 
G. Lee, together with James Hale and William Allen, made 
&promissory note, dated December 12th, 1860, (which was 
filed with the petition) whereby said defendant, Beverly G. 
Lee, promised to pay to the order of said Allen, four months 
after the date thereof, six hundred dollars, with interest after 
maturity, at the rate of ten per cent. per annum, expressed to 
be for value received, negotiable and payable at the banking 
house of Robt. Aull, Lexington, Mo., without defalcation or 


discount, and then delivered said note to said William Allen, 
11—von. LxI. 
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who then indorsed and delivered said note to plaintiff, who 
thereby became the owner and holder thereof; that no part 
of said note had ever been paid to. plaintiff; that on the 20) 
day of May, 1864, said note being wholly unpaid, said Beverly 
G. Lee, for the purpose of securing the payment of said note, 
executed and delivered to plaintiff a deed of mortgage, algo 
filed with the petition, by which he conveyed to plaintiff and 
defendant, Gracy G. Lee, certain personal and real property 
in said petition set forth, which was conveyed to plaintiff, 
and said Gracy G. Lee, upon the condition recited in gaid 
mortgage: that, whereas, the defendant, Beverly G. Lee, 
was justly indebted to plaintiff in the sui of six hundred dol- 
lars, evidenced by a promissory note for that sum, executed 
by said Beverly G. Lee, dated the 12th day of December, 
1860, and in the further sui of five hundred dollars, evidenced 
by a note executed by said Beverly G. Lee, and payable to’ 
the order of said Aull, dated the 13th day of June, 1859, one 
of said notes due in four and the other in twelve monthis from 
date ; and whereas said Beverly G. Lee was indebted to Gracy 
G. Lee in the aggregate sum of twenty-six hundred dollar, 
secured by three promissory notes which are described ; there- 
fure, if all of the said several notes should be paid, the deed 
should become void, otherwise to remain in force. 

The petition then states that the said note for six hundred 
dollars remains unpaid, and that all of the personal property 
named in the mortgage has been disposed of, so that nothing 
remains out of which plaintiff’s debt can be made, except the 
land named in the mortgage and petition ; that the defend- 
ants, Limerick and Johnson, claim the said right to the equity 
of redemption in said lands and in the debts secured to Gracy 
G. Lee, by said mortgage. The petition then prays the court 
to determine the rights of the several parties, plaintiff and 
defendants respectively, and for a judgment for the amount 
due by the note, for six hundred dollars, and for a foreclosure 
of the equity of redemption in the land named, and that the 
same be sold, ete., and for general relief. 

The defendants auswer separately, and set up several dis- 
tinct defenses to the action; but as the case is now presented 
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for the consideration of this court, it will only be necessary to no- 
tice one defense which is relied on by each of the defendants, 

The answer of each of the defendants denies that the mort- 
gage set forth in the petition was executed to secure the note 
described in and filed with the plaintiff's petition, but the 
answers aver that the mortgage was executed by said defend- 
ant, Beverly G. Lee, to secure a note executed by said Beverly 
G. Lee, and payable to the order of plaintiff, which was and 
is a different note from the one sued on and filed with the 
petition, and which has long since been paid off ; wherefore, the 
right of plaintiff to foreclose said mortgage, etc., is denied. 

This defence was put in issue by a replication. 

On the 4th day of August, 1873, a trial was commenced 
before the court. 
The plaintiff, to maintain the issues, on his part, read in 


* evidence the mortgage named in his petition without objec- 


tion. This mortgage was dated the 20th day of May, 1864, 
and described the note for six hundred dollars, recited in 
the mortgage as being one of the notes secured thereby as 
follows: “that whereas, the said Beverly G. Lee is justly in- 
debted to the said Robert Aull in the sum of six hundred 
dollars, evideneed by a promissory note for that sum, exe- 
ented by said Beverly G. Lee, and payable to the order of said 
Robert Aull, dated the 12th day of December, 1860, and in 
the further sum of five hundred dollars, ete.” It was conceded 
that the five hundred dollar note had been paid. The plain- 
tiff then offered to read the note sued on and filed with his 
petition in evidence, which said note is as follows: 

“$3600. Lexington, Mo., December 12th, 1860. Four 
months after date we promise to pay to the order of Wm. Allen 
six hundred dollars, with interest after maturity at the rate 
of ten per cent. per annum, for value received, negotiable and 
payable at the banking house of Robert Aull, Lexington, Mis- 
souri, withont defalcation or discount. Brverty G. Les, 

No. 1718. ([Signed.] James Hatr, 
Wa. Aten.” 

The note was indorsed as follows: “Pay Robert Aull, or 

order. Wa. Aten.” 
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At thesame time that said* note was offered in evidence, 
plaintiff introduced two witnesses by whom it was clearly 
proved that at the time of executing the mortgage, the note 
was not present, but that it was the same identical note y¢. 
ferred to in and which was intended to be ‘secured by said 
mortgage. 

The defendant objected to the reading of said note in evi. 
dence, as the note secured by said mortgage, because there 
was a variance between the note sued on and offered in evi. 
dence, and the note for six hundred dollars, as deseribed in 
the mortgage, and because said note offered in evidence con. 
tradicted the mortgage as read in evidence, and also because 
there were no allegations of fraud or mistake in the execu. 
tion of the mortgage, wherefore the parol evidence was not 
admissible to explain the mortgage, or to identify the note 
intended to be secured by the mortgage. 

The court sustained the objection made by defendant to 
the evidence, and excluded the oral evidence given to prove 
the identity of the note, and also, excluded said note as evi- 
dence under the mortgage, and would not permit it to be 
read as the note secured by the mortgage, but offered to per- 
mit plaintiff to read the note as evidence of indebtedness by 
the defendant, but not as the note secured by the mortgage. 

The plaintiff excepted to the opinions of the court in ex- 
cluding his evidence, and took a non-suit with leave to mote 
to set the same aside, which motion was afterwards made and 
overruled by the court, and final judgment rendered against 
the plaintiff, when the plaintiff again excepted, and has ap- 
pealed to this conrt. 

The only question presented by the record in this case for 
the consideration of this court, is whether the circuit court - 
erred in excluding the oral evidence offered by plaintiff, to 
prove that the note sued on, and offered in evidence, was tlie 
same note referred to, and intended to be secured by tlie 
mortgage, and whether the court properly excluded the note 
as evidence, in order to foreclose the mortgage? The ground 
‘of objection, it will be’seén, was not that there was a variance 
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between the note as described. in the petition, and the one 
offered in evidence; but that there was a variance between 
the note as described in the mortgage, and: the note offered 
jn evidence. The cases referred to by the.defendant, are all 
eases Where the contract. or instrument declared: on in the pe- 
tition was variant from the. one offered in evidence, and have 
very little applicability to this case. We think the court was 
clearly wrong in excluding the evidence of the witnesses, to 
show that the note sued on was the same note referred to in 
and intended to be secured by the mortgage, and also in ex- 
cluding the note as evidence in the suit to foreclose the mort- 
gge- 

The mortgage described the note secured: as a. note for six 
hundred dollars, dated December 12th, 1860, payable to the 
order of Robert Aull. The legal effect of the note sued on 
after its endorsement to plaintiff, was that of a note payable 
to the order of plaintiff, and it was therefore sufliciently des- 
cribed in the mortgage. It is not required that a mortgage 
shall set forth a literal copy of the instrument secured there- 
by. It is sufficient to describe it according to its legal effect) 
(Muldrow vs. Caldwell, 7 Mo., 563; Heywood vs. Wingate,| 
14.N. H., 73; Byles on Bills, 6th Am. Ed., p. 16, and note ;| 
Pitcher vs. Barrows e¢ al. 17 Pick., 361.) The debt to be se-} 
cured by a mortgage, need not be specifically described. If 
it is stated in the condition to the mortgage “that the grantor 
was indebted to the grantee for moneys loaned, and his lia- 
bility on divers bills of exchange and promissory notes, and 
it provided, that if he discharged them within six monthe, 
the deed should be void, it was held to bea sufficient descrip- 
tion of the debt, since it was capable of being made certain 
by parol evidence.” The material question is whether there 
is a debt still existing, which the mortgage was executed to 
secure. In the present case one of the issues made by the 
pleadings, was whether the note sued on was the note secured 
by the mortgage. The defendants had averred in their an- 
wers that it was not, but that the mortgage had been given 
to secure a different note, for the sum of six hundred dollars. 
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It was certainly competent, under this issue, for plaintiff to 
prove by parol evidence that the note sued on was the same 
note secured by the mortgage. (1 Washb. Real Prop.,2 Ed, 
p. 505; Hall vs. Tufts, 18 Pick., 455.) Because the court 
erred in excluding the evidence offered by the plaintiff, and 
in overruling plaintiff's motion to set aside the non-suit, the 
judgment will be reversed, and the case remanded. 
The other judges concur. 





Srate or Missovurt, ex rel. Stranrorp Graves, Relator, 9, 
Wuson Prom, Jupes or St. Lovis Crmunat Court, Res- 
pondent. 


1. Court records—Amendment of at subsequent terms— How made.—A court may, 
at subsequent terms, set right mere forms in its judgment or correct misprisions 
of its clerks, or mere clerical errors, so as to conform the record to the truth, 
And the corrections may be made from the judge’s docket, or clerk’s minutes, 
or other records pertaining to the case, but not from extraneous testimony 
such as affidavits, 

2. Practice, eriminal—Judgments written up after proceedings, ele —Judgments in 
criminal causes are not objectionable, because transcribed after the proceed- 
ings are over, and during the absence of the accused. 

. Limitation to prosecution—Entry setting aside defective indictment—Nolle 
prosequi—New indictment— Constr. Stat.—The scope and intention of section 
5, art. I, of the statute of limitations, (Wagn. Stat., 913) was, that where a 
prosecution fails on account of a defective indictment, the time during which 
it is pending shall not be computed as a part of the time limited for prosecu- 
tion. And it is immaterial whether by the terms of the docket entry the in. 
dictment is “set aside” or nolle pros’d, the effect is the same. And the 
accused, after such action of the State, may, within the time prescribed, be 
again proceeded against for the same offense, 

. Criminal law—Nolle prosequi—No bar to subsequent indictment.—The mere 
eutry of a nolle prosequi is uo bar to another indictment or prosecution for the 
same offense. 


Mandamus to St. Louis Criminal Court. 
D. W. Sadler, for Relator. 


I. The judgment entered was neither in form or in fact a 
nolle prosequt, but one “ setting aside ” the indictment. (See 
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9 Bouv. L. D., 231; 6 Mod., 261; 2 Mass., 172.) And nodle 

segua being ordered, it was the power and duty of the 
court toamend the record, so as to conform to the facts. (Priest 
vs. McMaster, 52 Mo., 60; State vs. Clark, 18 Mo., 434; 45 
Mo., 571.) 

Il. The accused having exhausted his remedy in the crim- 
inal court, and having no other remedy, is entitled to man- 
damus. (Williams vs. Cooper Co. Ct., 27 Mo., 225; State, ex 
rel. Hixon, vs. Lafayette Co. Ct., 41 Mo., 38; 23 Mo., 449; 
41 Mo., 221; 48 Mo., 112; State vs. Governor, 39 Mo., 388 ; 
see also, Vernon vs. Beggs, 1 Mo., 117, 274; State vs. Wil- 
son, 49 Mo., 146; State ex vel. vs. Lafayette Co. Ct., 41 Mo., 
921; Astor vs. Chambers, 1 Mo., 191; 10 Mo., 742; Ex 
parte Crane, 5 Pet., 190; 13 Pet., 279, 404; Judges vs. People, 
18 Wend., 79; People vs. Judges, 20 Wend., 658; Ex parte 
Cox, 10 Mo., 742.) 

Stanford Graves, in propria persona, cited 19 Mo. 408; 
4 Ohio, 45; 3 Cow., 89; 14 Me., 263; 20 Wend., 602; 3 
Mont., 295; 52 Mo., 60; 45 Mo., 571; 18 Mo., 434; 12 Pet., 
492; 11 Mass., 417; 2 Ohio, 32; Cowp., 378; Tap. Mand., 
238; 3 Blackst., 110; Gen. Stat. 1865, p. 853, § 12; id., p. 
T44,$ 5; Bouv. L. D., 648. 


Hockaday, Attorney General, for Respondent. 


I. Relator seeks by mandamus to compel the criminal court 
to expunge its judgment on the strength of parol evidence, 
at a subsequent term. ‘This, manifestly, cannot be done. 
(Priest vs. McMaster, 52 Mo., 62; 3 Bl. Com., 24; 12 Pet., 
492; Tap. Mand., 228; 12 Mo., 598; 8 Mo. 235; 11 Mo., 
511.) 

II. Judge Primm’s private docket was only a memorandum 
book and no part of the record. (2 Ohio, 129.) 

III. It is immaterial whether the words “quashed,” “ set 
aside” or “ reversed” or “nol. pros.” were used. The object 
clearly appears from the records to be, the holding of defend- 
ant to answer a new indictment, because the first was defec-- 
tive in law. There is but one case where a “nolle prosegui” 
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operates as an effectual discharge; that is, where it is entered 
without the defendant’s consent, after the jury is sworn. (U. 
S. vs. Farring, 4 Or. (U. 8. C. Ct.], 465; U.S. vs. Shoemaker, 9 
McLean, 114.) In all other cases he may be afterwards re-in- 
dicted. Even upon the same indictment fresh process may 
be awarded. (Chit. Crim. Law 480; Hawks Pr. N. C., vol, 
3, p. 613; 13 N. C., 256; State vs. Howard, S. C., 15 Rich, 
280; 9 Ala., 76.) 


Waener, Judge, delivered the opinion of the court. 


The relator asks this court to issue a writ of peremptory 
mandamus to compel the judge of the St. Louis criminal 
court to amend the'records of that court. He states that at 
the January term, 1873, of the court, an indictment was found 
against him by the grand jury, charging him with having ob- 
tained money under false pretenses from one Bircher, in May, 
1870; that the indictment was filed in the criminal court on 
the 17th day of January, 1873, and on the 18th of July, 1873, 
the case was set for trial, at which time the relator appeared 
and announced himself ready ; that the circuit attorney, re- 
presenting the State, then and there refused to prosecute the 
case further, and entered a nolle prosequé with the leave of 
the court, and the defendant was thereupon discharged, The 
petition further states that no other order was made relating 
to the indictment except simply to nol. pros. the same 
whilst the defendant and his counsel were in court on that 
day; but that several days thereafter, after the judgment of 
nol. pros. on the indictment had been entered against the 
State, one Voullaire, who was assisting the circuit attorney 
in the prosecution, drew up an entry for record, entirely dif- 
ferent from a nolle prosegui. and applied to the judge of the 
court, in the absence of the relator and his attorneys, to order 
the clerk to pnt the said entry upon record as the judgment 
of the court; that the judge gave said furm of entry to the 
clerk, and ordered him to place the same upon the reeords as 
the conrt’s judgment. It is averred that the entry, as made, 
entirely changed the judgment of the court as given when 
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the case was called for trial, by making it appear that instead 
of a nolle prosequé having been entered, the indictment was 
setaside. ‘lhe formal judgment as written up, and which is 
complained of by the relator, states that “ this day comes the 
circuit attorney, who represents the State, as well as the de- 
fendant and his attorneys, and, by leave of the court, the cir- 
cuit attorney says that the indictment pending against the 
defendant, and upon which he is to be tried, is insufficient and 
defective in law, and for these reasons he cannot further pro- 
secute the defendant thereunder, and moves the court to set 
aside said indictment and order tlie defendant to be recog- 
nized and enter into bonds to appear at the next term of the 
court to answer another indictment for the same offense. 
Whereupon the court, having fully considered the matter, 
and being thereof fully advised, doth order, for the reasons 
stated by the circuit attorney, and with the consent of the 
said defendant and his attorneys, that said indictment be set 
aside and defendant be recognized to enter bonds in the sum 
of five thousand dollars to appear at the next term of this 
court, to auswer another indictinent for the same offense ; and 
thereupon it is further ordered that the defendant and his 
securities be discharged from all farther liability by reason of 
the recognizance heretofore. entered into for the appearance 
of the defendant to answer to the present indictment.” 

On the 18th day of September, 1873, three years and six 
months after the commission of the offense, the grand jury 
found another indictment for the same offense against the re- 
lator; and if the judgment in the first case precluded any 
further proceedings, the second indictment would be barred 
by the statute of limitations. Assuming this to be the case, - 
the relator at the next term of the court, after the judgment 
Was written up, filed his motion to correct the records by ex- 
punging the judgment and inserting in lien thereof that the 
State refused to prosecute, and entered a nodle prosegut. This 
motion the court refused. To sustain his view of the case, 
and to show that the record does not correctly represent the 
proceedings had in the case, the relator has submitted the affi- 
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davits of witnesses. But it is an established principle that 
oral evidence will not be received to impeach the verity of a 
solemn record. There is no doubt about the proposition that 
a court may always at subsequent terms set right mere forms 
in its judgment, or correct misprisions of its clerks, or mere 
clerical errors, so as to conform the record to the truth. But 
in all such cases the record should show the facts which an- 
thorize theentry. (Gibson vs. Choutean, 45 Mo., 171; Priest 
vs. McMaster, 52 Mo., 60.) 

On the private docket kept by the judge at the trial, after 
naming the case, the following entry appears: “cir. att’y saysin- 
dictment is inswflicient, and takes nol. pros. for that reason, and 
prays the court to hold the defendant over to answer new in- 
dictment, which is ordered. Bail taken in $5,000, with John 
E. Leggett as security. July 18, 1873.” On the minutes 
kept by the clerk, after stating the title of the case, appears 
the following entry : “Nol. pros. by cir. att’y by reason of de- 
fectiveindictment. Defendant held to answer in the sum of 
$5,000 to answer new indictment. Recog. $5,000, John E. Leg- 
gett, sec’ry.” It will thus be seen by the records made by the 
officers of the court at the time, that althongh the words “nol. 
pros.” are used, the indictment was discontinued by reason 
of its defectiveness. The accused was discharged from the 
old indictment, but he was required to enter into a new re- 
cognizance to answer to another indictment which might be 
found against him for the same offense—which he according- 
ly did. 

There is nothing in the argument that the judgment 
was written up after the proceedings in the court, and during 
the absence of the accused. The formal judgments are usually 
transcribed by the clerks afterwards, and are taken from the 
minutes or docket entries made by the officers at the time; 
and if they are truly stated, they are not objectionable on that 
account. The only real difference in the case is, that the 
judgment says the indictment was set aside, whilst the relator 
contends that it should have shown that a nol. pros. was 
entered. Whatever mere words were used, we must look at 
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the substance. All the records conclusively prove that the 
relator was not absolutely discharged. The refusal to prosecute 
was by reason of the defectiveness of the indictment, but he 
was required immediately to enter into a new recognizance 
for his appearance, should another indictment be found against 
him for the same offense. The period prescribed as a limi- 
tation for the prosecution of the offense of which the relator 
stood charged was three years from the date of its commis- 
sion (2 Wagn. Stat., 913, § 2.) But by the 5th section of the 
same act, in relation to criminal prosecutions, it is provided 
that “when any indictment or proseention shall be quashed, 
set aside or reversed, the time during which the same was 
pending, shall not be computed as part of the time of the 
limitation prescribed for the offense.” The indictment was 
neither “ quashed ” nor “reversed.” There is no particular 
magic about the words “set aside.” They simply mean to 
annul; to make void. A nolle prosequi has no greater effect. 
If proceedings are irregular, they may be set aside on motion 
of the party whom they injuriously affect. In construing the 
statute we are not to look so much at the mere verbiage, as 
to the plain and obvions meaning of the law. Its scope and 
intention were that when a prosecution failed on account of a 
defective indictment, the time during which the same was 
pending, should not be computed as a part of the time of limi- 
tation. The doctrine contended for by the relator would give 
a nolle prosequé the force and effect of a retrazit, which it 
never has. The effect of a retrazit is a bar to all actions of 
of a like or asimilar nature (Bac. Abr., Nonsuit A.). A nolle 
prosequz is not a bar, even in a criminal prosecution. (Com. 
Dig., Pleader 2; Bac. Abr. Nonsuit. ) 

Wharton, in his criminal law, says that a nolle prosequi is 
the voluntary withdrawal by the prosecuting attorney of 
present proceeding on a particular bill. At common law it 
may at any time be retracted, and is not only no bar to a sub- 
sequent prosecution on another indictment, but may be so far 
canceled as to permit a revival of proceedings on the original 
bill. (1 Whart. Or. Law, 7th Ed., § 513.) To sustain this 
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position the author cites a large number of adjudged cases, 
the most of which we have examined and find that they fully 
warrant the doctrine laid down in the text. In discussing 
this question in State. vs. Lopez (19 Mo., 254), Mr. Justice 
Gamble suid: “ We have been asked to express an opinion on 
the plea in bar of the defendant in which he sets up an agree- 
ment made by him with the cirenit attorney at a term of the 
criminal court, when there were ten indictments pending 
against him for embezzlement, by which agreement it was 
stipulated that the defendant should plead guilty upon four 
of the indictments, and that the State should enter a nelle 
prosegui on the others and discharge him from all lia. 
bility to answer them. Under this agreement he pleaded 
guilty on the four, was sentenced and pardoned, and a nolle 
prosequi was entered on each of the other six. Tlie plea 
ulleges that the offense charged in the present indictment is 
the same with that charged in the fouar on which he pleaded 
guilty, was sentenced aud pardoned, and alleges his identity, 
Tire State demurred to the plea, aud the demurrer was sus 
tained. We recognize no authority in the cireuit attorney 
to make an agreement, by which any criminal shall be dis- 
charged from the claims of justice. The chief executive of 
the Stute alone can exercise the power of pardon. If a record 
was made in the criminal court, which would have the legal 
effect of discharging the defendant from responsibility for the 
six offenses for which the indictment were found, upon which 
a nolle prosequé was entered, such record would have its effect 
here as if there had been a plea of guilty, and the smallest 
punishment allowed by law had been imposed; but if no 
entry of record has the effect of discharging the defendant, 
he cannot plead the agreement between himself and the cir- 
cuit attorney as a discharge, If such agreement can be re- 
cognized anywhere, it must be by the Executive on an applica 
tion for pardon, and with the Executive it might very prop- 
erly, in many cases, have very great weight. It has been 
said that the nolle prosegua entered in the cases sliould be re- 
garded as a retraxit; but we do not feel authorized to say 
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that the entry on the record can have any greater legal effect 
jn discharging the defendant from future prosecutions because 
of the supposed agreement, than it would have without such 
agreement. In other words, the operation of the entry made 
on the record can only be determined by its own terms. In 
the present case the plea states nothing more than a nodle 
prosequt in the ordinary form.” 

The above authorities abundantly demonstrate that the 
mere entry of a nolle prosegui is no bar to another indict- 
ment or prosecution for the same offense. The main argu- 
ment of the relator, therefore, is founded upon a mistaken 
hypothesis. But from the minutes kept by the clerk, and the 
entry made upon the judge’s docket, which are the only things 
by which an amendment could be made in this case, it does 
not appear that there was any intention of abandoning the pros- 
ecution, or that the record. when properly construed, will have 
that effect. The term nolle prosequi is used, but immediately 
in the same connection it is explained that it is done by reason 
of the defectivenese of the indictment, and an order is asked 
to hold the relator on a recognizanee to answer a new indict- 
ment for the same offense. The order is at the time granted, 
and the accused gives the bail bond at once. He is then held, 
because he had no trial on account of the indictment being 
defective. The judgment as formerly written up on the re- 
cords substantially states the facts as they occurred, and if the 
words “set aside” were stricken ont and “nolle prosequi” 
were inserted in their stead, the cases would in no wise be 
altered. This change in phraseology would leave the legal 
effect the same. 

For the foregoing reasons I think the judge of the crimi- 
nal court decided correctly, ‘and that the writ should be re- 
fused. 

Judges Napton and Sherwood concur. Judges Vories and 
Hough absent. 
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N. W. More, Appellant, vs. Geezer Perry, Respondent. 
1. Trespass for cutting down timber—What possession by plaintiff necessary to 


maintain action.—Trespass for cutting down and carrying away timber, wil] 
not lie against a defendant actually in possession of the land, either by him. 
self or his tenant. In such case ejectment is the proper’ remedy, and therein 
plaintiff may have his damages for waste or injury. To maintain trespass 
plaintiff must have possession, actual or constructive. Where the property ig 
in the actual custody of no one, plaiutiff’s right to the property will draw the 
possession with it, 


Appeal from Jasper Common Pleas Court. 
Geo. T. White, for Appellant. 


Lay & Belch, with John M. Tyree, for Respondent, cited 
Cochrane vs. Whitesides, 34 Mo., 417. 


Waenrr, Judge, delivered the opinion of the court. 


This was an action commenced under the provisions of the 
statute, for trespass, in cutting down and carrying away tim- 
ber on certain lands described in the petition. The petition 
averred ownership in the plaintiff. The answer admitted the 
trespass, but denied that the land or timber belonged to the 
plaintiff, and alleged that the same was the property of the 
defendant. Both parties introduced testimony to show title 
in themselves, and the defendant’s evidence tended to prove 
that he was in the actual possession. The court gave one in- 
struction for the plaintiff and one for the defendant, and they 
both embodied essentially the same principle, namely, that if it 
was found from the evidence that at the time the alleged tres- 
pass was committed, the defendant, by himself or his tenant, 
was in the actual possession of the premises, claiming the same 
adversely to the plaintiff, then the verdict should be for the 
defendant. This was the single issne upon which the case was 
submitted, and the jury therefore found that the defendant 
held adversely, and that he was in the actual possession. 

Such being the case, it was immaterial which party had 
the better title, as trespass was not the appropriate remedy. 
This precise question was decided in this court in the case of 
Cochrane vs. Whitesides (84 Mo., 417) where it was held that 
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an action of trespass gu. cl. fr. can only be inaintained where 
the plaintiff is in the actual or constructive possession of the 
land upon which the trespass is committed. If the defend- 
aut be in the actual possession, the remedy is by ejectment, 
in which action plaintiff may recover damages for the waste 
and injury, as also the rents and profits. This has long been 
the well settled law. The possession of the plaintiff may be 
either actual or constructive. And it is constructive when 
the property is in the actual custody and occupation of 
no one, but rightfully belongs to the plaintiff; as in such 
eases the right of property draws with it the possession. The 
right or title to property may, and often does, come in con- 
troversy in actions of trespass, yet the gist of the action is 
the injury done to the plaintifi’s possession. 

The necessary averment in the petition, therefore, is that 
the defendant has forcibly and wrongfully injured the prop- 
erty in the possession of the plaintiff, and under the general 
issue the plaintiff must prove that he was rightfully in pos- 
session as against the defendant at the time the injury was 
committed. (2 Greenl. Ev., §§ 613,614; 1 Hill Torts, 3 ed., 
493 ; 2 Id., 75, 76.) 

There is no other question arising on the record requiring 
any discussion. It is evident that the plaintiff misconceived 
his remedy. Should he resort to his action of ejectment, 
then an‘ inquiry can be had as to the validity of the defendant’s 
pre-emption claim of the railroad land in controversy, and 
all liabilities in reference to damages and waste can be de- 
termined in the same suit. But with defendant in actual 
possession, claiming to hold by an adverse title, trespass can- 
not be maintained. 

The judgment is affirmed. The other judges concur. 
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P. M. Taomeson, Appellant, vs. Jas..Annorr, ef al., Boarp 
or Epvcation or SprincFietD, Mo,, Respondents, 


1. Schools—Sub-distriet merged in city for school purposes—Liability of city 
board for salary owing by sub-district board.— Where, under the stavute (Wagn, 
Stat., ed. 1872, p. 1267, 3.17) a township sub-district becomes merged in an 
adjoining town or city for school purposes, and the board of education of the 
municipality takes possession and control of the school property of the an. 
nexéd sab-district, the municipal board will thereby assume an obligation pre. 
viously incarred by sub-district beard. for a teacher’s salary. To huve that 
effect no direct promise or agreement of the municipal board is necessary. 
Corporations—Merger—Liability of subsisting for debts of defunct corpora. 
tion. —Where one corporation goes eritirely out of existence by being annexed 
to or merged in another, if no arrangements are made respecting the property 
and liabilities of the corporation that ceases to exist, the subsisting corpora. 
tion will be entitled to all.the property, and answerable for all the liabilities, 


Appeal from Greene County Circuit Court. 


P. S. Hefferman, for Appellant, cited St. Louis vs. Allen, 
13 Mo., 400; St. Louis vs. Russell, 9 Mo., 503; Morford vs, 
Unger, 8 Iowa, 82; Gorman vs. Springfield, 21 Me., 59; 
Blanchard vs. Bessell, 11 Ohio St.,.96; 1 Dill. Mun. Corp., 
$$ 126,128, 129, 1 ed.; North Hempstead vs. Hempstead, 2 
Wend.. 109; 2 Wend., 135; Milwaukie vs. Milwankie, 12 
Wis., 93; North Yormouth vs. Skillings, 45 Me., 133, 142; 
Cool. Const. Lim., 192, 231, 232; Wagn. Stat., 1267, § 17; 
1262, § 1. 


Waenrr, Judge, delivered the opinion of the court. 


As this case was determined upon a demurrer, it will be 
necessary to examine the petition to see whether it states a 
cause of action. In substance, it is averred that plaintiff was 
employed by the board of education of sub-districhNo. 3, of 
school township No. 13, of range 22, to teach a school \n said 
district at a stipulated price, which the board agreed to pay, 
and that he rented to them a house for which they were to 
pay him a certain compensation, and that he duly performed 
his part of the contract in the premises; that he received a 
part of his pay, but before payment was fully made, sub-dis- 
trict No. 3 was disorganized, and its territorial limits attached 
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toand merged in the City of Springfield for school purposes, 
and is now re-organized and established in said city as a single 
district ; that the board of education of the City of Spring- 
field is a corporate body, and as such it received all moneys 
belonging or accruing to sub-district No. 3 for school pur- 
ses, and that it has the exclusive care and control of all the 
school property for the said district, and that it sneceeded to 
all the rights of the board of education of the said district ; 
for which reason judgment was prayed. 

The demurrer was based upon the ground that the petition 
did not show any liability of defendant to plaintiff; that no 
promise or agreement was averred to have been made by de- 
fendant to pay plaintiff the debt sued on. 

As the petition did not aver any direct promise by the de- 
fendant to the plaintiff to assume or become liable for the 
debt, the question is, whether it was necessary, and whether, 
when defendant succeeded to all the rights and powers of the 
sub-district, it did not also become bound by operation of law, 
for all its just obligations. By the statute (Wagn. Stat., ed of 
1872, p. 1267, § 17), it is provided that adjoining territory 
may be annexed to any city, town or village for school pur- 
poses, by the mutual agreement of the respective boards of 
education of such city, town or village, and of the township 
interested. Under the provisions of this law it seems that 
the annexation was made, and thereafter the sub-district had 
no distinct organization. It was merged in the city corpora- 
tion under the direction and control of its board of education. 
This latter body succeeded to all the rights and immunities 
previously enjoyed by the district board, and was the only 
body in existence that possessed the power to adjust, settle 
and pay off its liabilities. Now, where one corporation goes 
entirely out of existence by being annexed to or merged in 
another corporation, if no arrangements are made respecting 
the property and liabilities of the corporation that ceases to 
exist, the subsisting corporation will be entitled to all the 
‘property. and be answerable for all the liabilities. After sub- 
district No. 3 had ceased to exist, there was then no power 
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remaining as an independent organization in its behalf to 
control its funds or pay off its indebtedness. Its propery 
passed into the hands of the defendant, and when the bene. 
fits were taken, the burdens were assumed. The pleadings 
admit that plaintiff's claim is a just and honest debt, and that 
the annexation took place, and that defendant obtained pos 
session of and control over the property of the sub-district 
which owed the debt. Then manifestly, it became liable for 
its obligations. 

The judgment therefore, should be reversed and the canse 
remanded. The other judges concur, except Judge Vories, 
who is absent. 





J. C. Cravens, Appellant, vs. Gro. W. Moorr, Respondent, 


1. Practice, civil— Execution sale without personal service or attachment— Efed 
of —A judgment is obtained on an order of publication, without personal ser. 
vice or attachment, sale of land thereunder conveys no title. 

. Execution sale of pre-empiion right.—A pre-emption claim cannot be sold on 
execution. os 

. Railroad pre-emption— Assignment of —Acknowledgment.—In 1870, a railroad 
pre-emption claim to land could not be acknowledged before a notary, espe 
cially one residing in a different county. 

. Railroad pre-emption— Absence, not abandonment, when.—Absence from land 
for eight years will not be construed as necessarily amounting to an abandon 
ment of a railroad pre-emption claim thereto. 

. Equity—Bills in—To divest title offer to pay for defendant's outlays, rule as to. 
—One invoking the aid of equity to divest u legal title ovtained in good faith, 
should in his bill offer to refund money spent in procuring the title, improve 
ments, ete, 


Appeal from Lawrence Circuit Court. 


Cravens, pro se. 


I. Plaintiff's equity is beyond dispute. The right of the 
pre-emption was regularly and legally transferred to him. 

Il. The defendant’s only claim to the right to purchase 
from the company was void; Ist. because the judgment on 
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which it was based was void; 2d. because Titterington’s pre- 
emption right was not subject to sale, even on a valid exe- 
eution. 

III. The action of respondent in obtaining the legal title 
from the railroad company was a wilful and positive fraud 
upon the rights of appellant. 


Wait, Broaddus §& Pollard, for Respondent. 


I. Titterington’s pre-emption claim constituted no interest 
in the land. It was a mere personal privilege, and his leaving 
the land for eight years, making no claim thereto, and permit- 
ting defendant to take possession and make improvements, 
and occupy under claim of right for over five years, consti- 
tutes an abandonment. (Bray vs. Ragsdale, 53 Mo., 170.) 

II. Titterington’s quit-claim to plaintiff was inoperative asa 
transfer, 1st. because Titteringtou had forfeited all claim by his 
abandonment ; 2d. because the deed was not acknowledged 
before a justice ; 3d. because plaintiff did not, when the deed 
was made, proceed to occupy the land. 

The transfer of pre-emption rights was under the law (Sess. 
Acts, 1852, pp. 11-12, § 7; Sess. Acts 1858-9, p. 65, § 6) to be 
made for the sole purpose of residence for agricultural objects, 
and to be accompanied by change of possession, and not to be 
made for speculation ; and without such transfer of occupancy, 
the transferee could obtain no title. Here, Titterington him- 
self had abandoned the possession, and plaintiff did not 
take it. 

Napron, Judge, delivered the opinion of the court. 


The petition in this case was in the nature of a bill in 
equity to procure a transfer of the title to certain lands des- 
cribed, from the defendant to the plaintiff. 

The facts agreed on are, that one John Q. Titterington 
was the owner, by purchase from one Grammar, of a railroad 
pre-emption on the land in question, under the act of Con- 
gress entitled “An act granting the right of way to the State 
of Missouri, and a portion of the public lands, to aid in the 
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construction of certain railroads in said State,” approved June 
10, 1852, and the act of the General Assembly of this State, 
entitled “an act to accept the grant of lands made to the State 
ot Missouri by the Congress of the United States, to aid in 
the construction of certain railroads in this State, and to apply 
a portion thereof to the Pacific Railroad, approved Decem. 
her 23, 1852.” Titterington resided on this land from 1857, 
when he bought of Grammar, until February, 1862, when, 
owing to the commotions growing ont of the war, he left the 
Srate. leaving his wife and family on the place, who contin. 
ned to stay there till the fall or winter of 1863, when they 
also left, leaving a negro man in charge of the place; but how 
long the negro remained there is not stated. In the fall of 
1865, the defendant purchased Titterington’s interest in this 
land, under a sheriff’s sale on execution against Titterington, 
took possession, and has ever since been in actual possession 
thereof, claiming the ownership. There were at the time of 
defendant’s purchase about thirty-five acres of the land in eulti- 
vation and under fence, with donble-log house, stable and 
small young orchard growing on the place, said improvements 
having been made by Titterington. ‘Titterington never re- 
turned to said premises, nor demanded the possession thereof 
after his leaving as aforesaid, nor was ever in possession after 
said defendant took possession. 

On the day of July, 1870, said Titterington, who then 
resided in Laclede county, Mo., conveyed his title to said 
premises to the plaintiff, who was then and still is a practice 
ing attorney, residing in Springtield, Greene county, Mo., and 
who has never been in possession of said premises. 

These are all the facts agreed on. On the trial in 1874, it 
further appeared that Grammar’s pre-emption under the act 
of 23d of December, 1852, was regularly proved up and filed 
in the clerk’s office, as required by the 7th section of this act, 
on the 4th of June, 1854. 

On the 4th of November, 1857, Grammar assigned to Tit- 
terington this pre-emption claim in consideration of thirty 
dollars, and this assignment was acknowledged before the 
cierk of the circuit court, and certified by said clerk. 
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On the 27th of July, 1870, the following deed was acknowl- 
edged before a notary public of Greene county, and filed in 
the office of the recorder of Lawrence county : 

“Know all men by these presents, that John Q. Tittering- 
ton, of the county of Laclede, in the State of Missouri, has 
this day, for and in consideration of one thousand dollars, in 
hand paid by Jerry C. Cravens, of the county of Greene, in 
the State of Missouri, the receipt whereof is hereby acknow)- 
edged, do by these presents remise, release, and forever quit- 
elaim unto the said Jerry C. Cravens and to his heirs and 

* assigns, the following described tract or parcels of land situate 

in the county of Lawrence, in the State of Missouri, that is 

tosay: the north half of the northwest quarter, and the north- 

east quarter of the southwest quarter of section 26, T. 27, R. 

95; also the south half of the northwest quarter of section 

33, T. 27, R. 25; also the following described tract of land 

situate in the county of Stone, in the State aforesaid, viz: the 

south half of the southeast quarter of section 9, T. 26, R. 23. 

In testimony whereof, I have hereto subscribed my name and 

affixed my seal, this 27th of July, 1870. 

[Seal.] Joun Q. Tirrerineton.” 

The acknowledgmeut of this deed was made before T. H. 
Lawrence, notary public of the county of Greene, and is 
marked “ filed and recorded by H. C. Lollar, recorder, August 
15th, 1871.” 

This deed, it seems, was given in evidence on the trial by 
the plaintiff as the basis of his claim. The petition and an- 
swer are both in the bill of exceptions, which, in fact, is 
the only record in the case. It then appears from the bill of 
exceptions (there being no record of the case on which the 
bill of exceptions was taken), that the deputy clerk of Law- 
rence county was examined as a witness, and stated that in 
January or February, 1871, the defendant, Moore, came to 
his office and requested a copy of the original pre-emption 
papers, also a copy of the sheriff's deed for Titterington’s in- 
terest in said lands, made under a judgment in favor of Lucas, 
Thompson & Co.; that soon after, Moore returned with a 
deed from the railroad company to himself. The deed from 
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the sheriff recited a judgment in favor of Lucas, Thompson 
& Co. against Titterington for $289.50, an execution levied 
on the same in August, 1865, the sale and purchase by Moore 
for $223.00. The deed from the railroad company to Moore 
was then read, dated March 4th, 1871. 

The judgment on which the execution issued under which 
Moore purchased was a judgment by default on an order of 
publication, without personal service or attachment. The 
plaintiff then proved that he attended in January, 1871, the 
place where the railruad company designated that applicants 
for deeds or pre-emptions should attend, and offered $200, the * 
price of the land, ete., but was refused ; also proof that the 
rental value of the place was $60 per annum. The defend. 
ant proved that he had put improvements on the place to the 
value of fifty dollars. 

The judgment of the court was for the defendant, and after 
the usual motions for a re-heuring, etc., an appeal was taken 
to this court. 

Although the reeord of the proceedings to the case of Lucas, 
Thompson & Co., against Titterington, was not, so far as the 
bill of exceptions in the case shows, produced at the trial, yet 
we nay infer from the statements made, that the judgment 
and execution thereon against Titterington were nullities, and 
the sale to defendant, Moore, conveyed no title whatever. In- 
deed, had the judgment been valid, the same conclusion would 
have followed, since this court has recently, in accordance 
with previous opinions, decided that pre-emption rights could 
not be sold on execution. (Bray vs. Ragsdale, 53 Mo., 170.) 

The defendant however took possession of this land in 1865, 
and five years thereafter being still in possession, procured 
a deed from the railroad company, and the plaintiff now asks 
a court of equity to transfer this legal title to him, as the 
assignee of the pre-emption claim. Assignments or transfers 
of pre-emption claims were first recognized and declared valid 
by the act of our legislature of March 5, 1859. That act pro- 
vides: * All pre-emptions taken under this or any former 
Jaw are hereby declared to be transferable; aud the persov 
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purchasing any of said pre-emptions shall have the same riglit 
to enter as the original pre-emptor had, by first obtaining in 
writing all the right of the pre-emptor acknowledged before 
a justice of the peace, and duly certified by the clerk of the 
cireuit court in the county where the eaid land lies.” 

The transfer relied on by the plaintiff was acknowledged 
before a notary public of Greene connty, whilst the land upon 
which pre-emption existed was in Lawrence county. 

A notary public was by our statute, and is still authorized, 
to “Take and certify relinquishments of dower and convey- 
ances of separate estates of married women, the proof or ac- 
knowledgment of deeds, conveyances, powers of attorney, and 
other instruments of writing, in like cases and in the same 
manner, and with like effect as clerks of courts of record are 
authorized by law.” . 

Now it will be perceived that the act of 1859, which au- 
thorized these transfers, did not authorize their acknowledg- 
ment before a clerk of any court of record, but required the 
acknowledgment to be made before a justice of the peace of 
the county where the land was, and then such acknowledg- 
ment to be certified by the clerk of the cirenit court. There 
was then no authority given to notaries public, either in the 
general statute defining the powers of notaries, or in the spe- 
cial enactinent prescribing the proof of transfer of pre-emp- 
tions. The distinction seems technical but there may have 
been good reason for not giving this power to notaries, and es- 
pecially to notaries in another county. The provision was 
doubtless intended to promote the convenience of pre-emptors 
and to enable the railroad company very easily to determine 
what proof should govern them in a controversy between the 
original pre-emptor and his assignee. It was doubtless sup- 
posed that when a pre-emptor parted with his right to a pre- 
emption, he would at the same time transfer the possess'on 
to his assignee, and it would of course, be more convenient 
for all parties to have a well-known officer located in every 
township of a county, designated as the one to witness the 
transfer. ° 
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True, circumstances occurred two or three years after the 
passage of the law, which might have made the restriction jn. 
convenient. Many citizens, pre-emptors and other land hold: 
ers, were compelled by the disturbed condition of the coun. 
try in 1861, and for four years following, to leave their places 
of abode and go to other counties, and perhaps to other States, 
aud such it appears was the case here; but there was nothing 
to hinder the plaintiff in 1870, from procuring the required 
acknowledgment from Titterington, who then lived in an ad. 
joining county, and whose acknowledgment was not taken 
either in the county where he resided, or in the county 
where the land was situate. Moreover, this is a suit in eqnity, 
The defendant, Moore, had in good faith bought this pre 
emption claim under execution, and paid $223 for it, had 
taken immediate possession and continued in possession for 
five years and paid $200 to the railroad company for his title, 
and expended $50 in improvements. He manifestly has the 
legal title, whatever defects may have existed in the prelim. 
inary steps he took to acquire it. 

We cannot say that Titterington’s absence from the land 
for eight years was in law an abandonment, although his 
failure to put up any claim to it for the last five years of his 
absence has a tendency to create that impression. All this 
however, might have been explained; and the explanation 
may doubtless be found in the supposition that he as well as 
Moore was under the impression that the sale under the exe- 
cutidn earried the title. But xs Moore obtained the title in 
good faith, and expended altogether $473 in its procurement, 
a court of equity would certainly not interfere with it on the 
statement of the bill filed in this case. No proffer is made to 
pay even the purchase money expended by Moore, and cer 
tainly no court would interfere until this was done. 

In short, as the defendant had the legal title, and his eqni- 
ties are not counteracted by any offers on the part of the 
plaintiff in his bill, and the plaintiffs purehase of Tittering- 
ton’s equity (if a preferenee in the purchase of land can be 
termed any title or estate at all) was not in ceuformity to the 





OCTOBER TERM, 1875. 





—_—_—— 


Russell, Assignee, v. Owen. 





statute, we see no reason to depart from the conclusion of the 
circuit court dismissing the Dill. ‘ 
Judgment affirmed. The other judges concur. 





Joun T. Russert, Assienes or Cuas. B. Dunsaven ef al., 
Banxaupts, Respondent, vs. A. K. Owxn, Appellant. 

1. Bankruptey—Proof of claim—Fazlure of creditor to show debt due by himself 
to bankrupi—Suit on such debt by assignee—Set-off—Suit may be brought, where. 
—One who in proving his claim before a register in bankruptcy omits to credit 
the bankrupt with an unsatisfied claim against himself, cannot, when sued by 
the assignee for such claim, plead as a set-off the amount allowed him by the 
register. (Bankr. Act, 1867, 33 20, 21.) And the assiguee may bring such 
suit in a State circuit court. 


Appeal from Bates County Circuit Court. 
Betz §& Brugler, tor Appellant. 


I. The mutual debts and credits existing between defend- 
ant and said bankrupts, were proper subjects of set-off. 
(Bump Bankr., 3d ed. p. 70). And their character was not 
changed by defendants applying to the register to have them 
adjusted, 

If. The doctrine of election is not applied to creditors. (2 
Sto. Eq. Jur., 10 ed., p. 334, § 1092.) 

ILI. The proper and only remedy for plaintiff, was to apply 
to the bankrupt court, to have the allowance of the register 
amended. ‘The allowance might be diminished or enlarged 
as circuinstances required. (Bump Bankr., pp. 81-84, and 
authorities there cited.) 

LV. The jurisdiction of State courts is extinguished in all 
cases where the creditor has proved his claims before the 
register. The register is an officer of the bankrupt court, 
and the creditor is subjected to the jurisdiction of that court 
by presenting his claims to the register for adjustment. 
(Bump Bankr., 301; 1 Abbt. U. 8, Pr., 223.) 
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C. C. Bassett, for Respondent. 


I, The right of set-off is reserved to the creditor by section 
20 of the bankrupt law, if the set-off be admitted in the pre. 
sentation of theclaim. But the defendant failing to do this, is 
elected to proceed on the said claim alone in the proceedings 
in bankruptcy. (Brown vs. Farmers’ Bank of Kentucky, 6 
Bush, 198.) : 

II. The mere proof of a claim made by a creditor before a 
register in bankruptcy, on ex parte proceedings does not con- 
fer exclusive jurisdiction on the United States court, as 
claimed by the appellant. There is no doubt that this would 
be the case if the assignee had attempted to have this allow- 
ance set aside. But here he merely sues to collect.a debt due 
the estate, and lets the allowance stand. 


Suerwoop, Judge, delivered the opinion of the court. 


1. The chief question for determination in this case is, 
whether a creditor who, in making proof of his claim before 
the register in bankruptcy omits to show that the bankrupt 
has an unsitisfied claim against him, can, when sued by the 
assignee for the amount of such unsatisfied and omitted claim, 
plead as a set-off the amount allowed by the register asa 
balance due to him. This question must receive a reply in 
the negative. Although the right of set-off is recognized by 
section 20 of the general bankrupt law of 1867, yet this re- 
cognition is aceompanied with the provision, “ that in all cases 
of mutual debts or mutual credits between the parties, the ac- 
count between them shall be stated, and one debt set off 
against the other, and the balance only shall be allowed and 
paid.” And the next succeeding section of the law provides: 
“that no creditor, proving his debt or claim, shall be allowed 
to maintain any snit at law or in equity therefor against the 
bankrupt, but shall be deemed to have waived all right of 
action and suit against the bankrupt.” 

When a party defendant pleads a set-off, he, in effect, brings 
an action for the amount of that set-off; but, by presenting 
and proving his claims before the register, the creditor is to 
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be deemed as waiving “ all right of action or suit against the 
bankrupt.” It would be clearly contrary therefore to the evi- 
dent intent of the above recited sections, to allow a creditor 
to do that indirectly, which the law precludes him from doing 
directly ; to accomplish, by way of set-off, that which he 
would be debarred from asserting in a direct action. The 
same view of this point is taken elswhere. (Brown ve. 
Farmers’ Bank of Kentucky, 6 Bush., 198.) 

2. Another question presented by the record is, as to the 
jurisdiction of the trial court. On this, also, no doubt is en- 
tertained. The assignee stands in the shoes of the bankrupt, 
and ean select the forum in which to bring his action; and 
this right of the assignee is not at all affected by the fact that 
another court has acquired jurisdiction of the bankrupt’s es- 
tate. As that jurisdiction is exclusive only so far as relates 
to the proper disbursement of the assets of the bankrupt when 
collected, and has no reference to the method or agencies to 
be pursued or employed in their collection. (Bump Bankr., 
198; Stevens vs. Mech. Sav. Bk., 101 Mass., 109; Ward vs. 
Jenkins, 10 Met., 583.) 

The judgment is therefore affirmed. Judges Vories and 
Hongh absent. The other judges concur. 





° 


Henry ©. Rogers, Respondent, vs. Tuomas J. Brown, ef ai., 
Appellants. 


1. Equity—Instructions.—In passing upon cases in equity the Supreme Court 
need not consider the*instructions. 

2. Limitations—Slatute applies to actions at law and in equity.—The statute of 
limitations now in force is applicable to all civil actions, whether they are 
such as have been heretofore denominated suits in equity or actions at law. 

8. Statute of limitations—— Wil! run against heir, notwithstanding disabilities, when. 
—Whien the statute of limitations begins to run against the ancestor, it will 
continue to run against the heir, notwithstanding that the heir may be under 
some statutory disability at the time of the descent cast. 

4. Statute of limitations—Ezecution sale—Purchaser mual commence suit, when. 

—The right of an execution debtor to real property held adversely tu him, 
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may be sold under execution, and the purchaser must institute his action 
within ten years from the time the right of action accrued to his grantor 
through the execution sale. 

. Kjui y—Action by purchaser at execution sale to set aside deed for frands 
must be begun within ten days after filing of deed—Section 1, 410 and 24, Art 
11, Statute of Limitation considered.—In suit by a purchaser at execution sale 
to set aside a conveyance of land made by the judgment debtor, plaintiff ig 
governed by the same limitation law with the creditors of defendant, and de. 
fendant will be regarded as holding adversely to them from the date of re. 
cording his deed. And the action for relief, no “improper act” of defendant 
preventing its commencement being pleaded or proved, (Wagn. Stat., 920, 3 
24) must be commenced under 2 1, art. II, of the statute of limitations (Wagn, 
Stat., 915) within ten years after the filing of the conveyance for record, 

The statute (Wagn. Stat., 918, 3 10, subd. 5) authorizing actions for relief on 
the ground of fraud, to be brought within five years after discovery—the dis. 
covery having been made within ten years after commission of the frand— 
has no application to actions for the recovery of real property. And the 
equity doctrine stated in Hunter vs. Hunter (50 Mo., 445), that the statute will 
not commence running till the discovery of the fraud, no longer applies to 
a case like the above, since the adoption of the code and the present statute of 
limitations. 


Appeal from Pettis Circuit Court. 


Crandall & Sinnett, with Draffen §& Williams, tor Ap- 
pellants. 


This action being brought more than ten years after the 
record of Collet’s deed, is barred by the statute. (Wagn. Srat., 
915, § 1; Hunter vs. Hunter, 50 Mo., 445.) The present 
statute was intended to embrace all actions whether legal or 
equitable, and superseded the rules of common law and equi- 
ty. (Hunter vs. Hunter, supra; Martin vs. Smith, 1 Dill., 
85; Relfe vs. Eberly, 23 lowa, 467; Williams vs. Allison, 33 
Ia., 279; U.S. vs. Mallard, 4 Benedict [U. S. Dist. Cr.], 459, 
465; Pitcher vs. Flinn, 30 Ind., 202; Bank v. Dalton, 9 How., 
522: Walker vs. Bacon, 32 Mo., 144.) 

Admitting that the statute commenced running only with 
discovery of the alleged fraud, the fraud was consummated at 
the time of the record, and plaintiffs had notice of the fraud, 
ifany. (Thomas vs. Matthews, 51 Mo.,101.) Notice to the 
creditors, under whose judgment plaintiff claims, was notive 
to him. 
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Phillips §& Vest, for Respondent. 


This is a suit to set aside a fraudulent sale of land, and to 
vest the title in plaintiffs. And the statute did not begin to 
run till the discovery of the fraud which was shown to be 
on or about March Ist, 1867, and was less than ten years 
after the deed of Collet to Brown. This question was fully 

“diseussed, and the law so declared, in Hunter vs. Hunter. (55 
Mo., 445; Wagn. Stat., 917, § 10, subd. 5.) 

Knowledge of the transfer from Collet to Brown, did not 
constitute a discovery of the frand. To that end in equity 
there should also be a knowledge of the facts which made it 
fraudulent. (Martin vs. Smith, 1 Dill. Ot. Cr. Rep., 85; God- 
balt vs. Lambert, 8 Rich. Eq., 155-164.) Under the statute, 
($ 10, subd. 5, supra) the “party aggrieved” has his action 
if the fraud is discovered within ten years from perpetration. 
Here the party aggrieved is not an original creditor, but the 
purchaser. ‘To hold that he would be affected with whatever 
private notice a judgment creditor might have, would deter 
purchasers and destroy the vendibility of property under exe- 
cution. 

The instruction of the court given at its own instance, put 
the question of diligence in discovering the fraud fairly be- 
fore the jury. 


Hoven, Judge, delivered the opinion of the court. 


This was a suit instituted for the purpose of setting aside a 
conveyance of certain lands alleged to have been made in 
fraud of creditors. The petition on which the cause was 
tried, charged that on the 23d day of October, 1857, the de- 
fendant (Collet), then a resident of Monitean county, was 
seized of an estate in fee simple, in certain lands lying in that 
connty ; that at said date he was largely indebted and in 
failing circumstances, and that for the purpose of defrauding 
his creditors he did, on the 24th day of October, 1857, convey 
the said lands to his son-in-law (Brown), who was made a 
party defendant, for the pretended consideration of three 
thousand dollars, and that Brown was a party to the fraud. 
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The petition further stated, that on the 12th day of Mareh, 
1862, four several judgments were rendered against Collet in 
the cirenit court of Gasconade county, and that on the 26th 
day of December, 1866, executions were issued on said judg. 
ments, directed to the sheriff of Moniteau county, which were 
duly levied upon the lands in controversy, and at a sale there. 
under, the plaintiff became the purchaser. It was further 
alleged that the debts which were the foundations of the 
judgments were contracted by Collet long prior to the 
fraudulent conveyance made by him to Brown; that the 
original petition in the cause was filed on December 10th, 
1867. and that the facts constituting the frand, and upon 
which plaintiff based his right to relief, were first discovered 
by plaintiff on or about the Ist day of March, 1867. The 
praver of the petition was that the conveyance from Collet 
to Brown should be set aside, and that the title to the land 
therein described, should be vested in plaintiff. 

The defendants answered separately, denying all frand and 
bad faith, alleging that the consideration mentioned in the 
deed had been paid, and for a further defense set up and re- 
lied upon the statute of limitations as a bar to the plaintiff's 
suit. 

At the trial, issnes were framed and submitted to a jury, 
who found that Collet made the deed in question with intent 
to hinder, delay and defraud his creditors; that Brown was 
privy to the fraud intended by Collet in making said deed; 
that no valuable consideration was paid by Brown to Collet 
for the lands described in said deed ; that at the date of said 
conveyance Collet was indebted as alleged in the petition, 
and that plaintiff’s cause of action accrued within ten years 
next before the commencement of the present suit. 

The court adopted the finding of the jury, and rendered a 
decree as prayed in the petition, and defendants bring the 
case here by appeal. 

We have carefully examined the testimony contained in 
the record. and think it is amply sufficient to sustain the find- 
ing of the jury on all the issnes submitted to them, except the 
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one relating to the statute of limitations. It haviyg been 
shown by the testimony that the conveyance from Collet to 
Brown was made on the 24th day of October, 1857, and re- 
corded on the 26th day of October, 1857, and that the plain- 
tiff did not discover the facts constituting said conveyance a 
frandulent one until about the first day of March, 1867, and 
that the present suit was not instituted until the 10th day of 
December, 1867, more than ten years after the conveyance 
from Collet to Brown, and the date of the record thereof, the 
question presented for our determination is, whether the 
plaintiffs suit is barred by the statute of limitations. 

As this proceeding is in the nature of a suit in equity, we 
shall disenss this question without reference to the instrue- 
tions given by the court to the jury on the subject. 

It has been several times decided by this court, that the 
statute of limitations now in force is applicable to all civil ae- 
tions, whether they are such as have been heretofore denomi- 
nated suits in equity or actions at law. It has also been held 
in the eases of Bobb vs. Woodward (50 Mo., 103) and Hunter 


‘vs. Hunter (Jd., 445) that the 5th subdivision of the 10th 


section of the statute of limitations tixing the period of five 
years for the commencement of actions “for relief on the 
ground of frand, the canse of action in such case to be deemed 
not to have accrued until the discovery by the aggrieved par- 
ty, at any time within ten years, of the facts constituting the 
fraud,” applies solely to civil actions other than those for the 
recovery of real property. _The statute itself is explicit upon 
this point, and scarcely needed the aid of judicial interpreta- 
tion to make this certain. In the case of Hunter vs. Hunter, 
supra, it was held in a suit to set aside a fraudulent con- 
veyance of land, and for the possession of the land, that the 
limitation of ten years prescribed by the first section of the 
statute, for the institution of suits for the recovery of lands 
or for the recovery of the possession thereof, would apply. 
The same limitation is applicable to the present action. In 
that case it was further said, that “when the case is one of 
fraud, the statute will in no case commence to run till the 
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discovery of the frand. This was always the equity doctrine, 
and is still the doctrine under our code.” The plaintiff jy 
this case contends that as he did not discover until March Ist, 
1867, that the conveyance made by Collet on the 24th of Oc. 
tober, 1857, was fraudulent as to the creditors of Collet, he 
was entitled to ten years from March 1st, 1867, in which to 
institute his action to set said conveyance aside. In this 
State, as hus been before stated, the statute of limitations ap. 
plies to all civil actions, and our courts have no more authori- 
ty to engraft upon the statnte exceptions extending the time 
for bringing suits in cases which were formerly cognizable 
ouly in equity, than they have to interpolate exceptions simi- 
larly affecting actions at law. In one of the sections of the 
statute relating to personal actions, the equitable exception 
as to frand has, as we have seen, been incorporated in a 
modified form, and a limit of five years after the discovery 
at any time within ten years of the facts constituting the 
frand, has been fixed for the commencement of actions when 
relief is sought on the ground of frand. The limitation of 
ten years applicable to suits for the recovery of real property 
has its statutory exceptions also. The fourth section of the 
statute provides that if any person entitled to commence an 
action for the recovery of real property, or to make an entry, 
be, at the time such right or title shall first descend or accrue, 
either within the age of twenty-one years, or insane, or impris- 
oned on any criminal charge, or in execution upon some convie- 
tion of acriminal offense for any time less than life, or a mar- 
ried woman, the time during which such disability shall con- 
tinne shal] not be deemed any portion of the time limited for 
the commencement of such action, or the making of such en- 
try ; but the statute does not say that if any person entitled to 
commence an action for the recovery of real property on ac- 
count of any frand, shall for any time be ignorant of the facts 
constituting such frand, that the time of such ignorance shall 
not be deemed to be a portion of the time limited for the 
commencement of such action, and that such action may be 
commenced within ten years after the discovery of the frand. 
The only exception applicable to suits for realty, not in- 
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eorporated in the fourth section above quoted, which could 
ibly have any relation to the point under discussion, is to 
be found in the 24th section, which is as follows: “If any 
person, by absconding or concealing himself, or by any other 
improper act, prevent the commencement of an action, such 
action may be commenced within the time herein limited, 
after the commencement of such action shall have ceased to 
be so prevented.” This section is applicable to both real and 
rsonal actions. The mode of sub-dividing the statute, 
adopted in the revision of 1855, renders this more apparent 
than the plan adopted in the general statutes of 1865. 

There was no statute of limitations in England prior to the 
year 1833, so far as we have been able to learn, which applied 
to proceedings in equity. Prior to that time the statute re- 
lated only to legal remedies, and did not bind courts of equity 
in cases solely cognizable therein, though it was adopted by 
them as a rule to assist their discretion ; and in order to coun- 
tervail the machinations of fraud they interfered to remove 
the bar of the statute and let in the defrauded party to assert 
rights of which he would otherwise have been deprived. 
They accordingly held that in cases of fraud or mistake the 
statute would begin to run only from the time of the discov- 
ery of such fraud or mistake. In the year 1833, however, 
Parliament passed an act entitled “an act for the limitation 
of actions and suits relating to real property and for simpli- 
fying the remedies for trying the rights thereto,” the object 
of which was, as stated by Sir R. Malins, V. C., in Chetham 
vs. Hoare, 9 Law Rep. Eq. Cas.: “To make the time, twenty 
years, a conclusive bar to all rights to land; that a person 
who claims Jand, whether it is by an action of ejectment, or 
by an equitable title, by virtue of proceedings in this court, 
must prove that he or those under whom he claims have 
been in possession within twenty years, or that enlarged pe- 
riod which is given upon the existence of disabilities, in no 
case exceeding forty years from the time when the right to 
possession accrued.” This act was, by its terms, made applic- 
able to suits in equity as well as to actions at law. 

13—voL. LXI. 
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Our statute is similarly applicable, as it embraces all “gjyjj 
actions,” and this term the statute declares shall include eve 
form of proceeding for the enforcement or protection of prj. 
vate rights, and the redress or prevention of private wrongs, 
In the 26th section of the English statute, however, is the 
following provision: “That in every case of a concealed frand 
the right of any person to bring a suit in equity for the re 
covery of any land or rent, of which he, or any person throngh 
whom he claims, may have been deprived by such fraud, shal] 
be deemed to have first accrued at and not before the time at 
which such fraud shall or with reasonable diligence might 
have been first known or discovered.” The plaintiff in the 
case of Chetham vs. Hoare, supra, sought, long after the 
general period fixed by the statute had elapsed, to recover 
possession of certain estates, the evidence of his right to 
which, he alleged, had been concealed from him by frand, 
and his right to be heard at all was placed by the Vice Chan. 
cellor solely on the provision in the 26th section above quoted, 
We conclude, therefore, to use the language of Chief Justice 
Marshall, in the case of McIvor vs. Ragan (2 Wheat., 29}—a 
case analogous in principle to the one at bar, by reason of 
the application of our statute to all civil actions—that “where. 
ever the situation of a party was such as, in the opinion of 
the legislature, to furnish a motive for excepting him from 
the operation of the law, the legislature has made the excep- 
tion. It would be going far for this court to add to those 
exceptions. (Vide also Walker vs. Bacon, 32 Mo., 144; The 
United States vs. Maillard, 4 Benedict, [U. S. Dist. Ct.] 459, 
465; Pilcher vs. Flinn, 30 Ind., 202; Bank vs. Dalton, 9 
How. U. S., 529.) 

Prior to the adoption of the code and the present statute 
of limitations, the equity doctrine, as stated in the case of 
Hunter vs. Hunter, undoubtedly obtained; but we do not 
conceive it to be the rule now, farther than it may be found 
to have been incorporated in the provisions of the 24th see 
tion above quoted. No issue having been made by the plead- 
ings, nor any evidence offered, as to any “ improper” action 
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on the part of the defendants, preventing the commencement 
of an action, we must take it for granted that there was noue, 
and the question recurs, when did the statete begin to run 
against the present action ¢ 

It is a familiar principle that when the statute begins to 
ron against the ancestor, it will continue to run against the 
heir, notwithstanding the heir may be under some statutory 
disavility at the time of descent cast. So, too, the right of 
an execution debtor to real property held adversely to him, 
may be sold under execution, and in such cases it has always 
been held that the purchaser at such sale must institute his 
action within ten years from the time the right of action ac- 
erued to his grantor through the execution sale. In other 
words, when the statute once begins to run, it continues to 
ran, save in the cases specially excepted by the statute. The 
same rule obtains in a case like the present, and the plaintiff 
must be held to be barred in precisely the same time in which 
the creditors of Collet would have been barred had they be- 
come the purchasers under their execution, as he has suc- 
ceeded to their rights by the purchase of Collet’s interest in 
the land. (Bobb vs. Woodward, 50 Mo., 103.) The plaintiff 
seeks to divest Brown of the title held by him upon a trust 
resulting to the benefit of the creditors of Collet. Brown 
claims adversely tothe right purchased by the plaintiff under 
execution, and as the purpose of the present suit is to make 
Brown a trustee against his will, le should be treated as hold- 
ing adversely to the creditors of Collet from the time his 
deed was recorded, or from the time said creditors had actual 
notice of the conveyance, whichever first occurred. While 
the creditors of Collet acquired no right to institute any pro- 
ceedings to set aside his fraudulent conveyance, prior to tlie 
date of their judgments against him, still such right might 
have been acquired by them by the institution of attachment 
proceedings, based upon said conveyance made by Collet with 
the intent to hinder and delay them in the collections of their 
debts (Wagn. Stat., 192, § 51), and as they are chargeable 
by law with notice of the recorded conveyance, and could 
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thereafter have instituted such proceedings, the statute must 
be held to have commenced to run against them on the 26th 
day of October, 1857, the day on which the deed was record. 
ed; and as it continued to run against the plaintiff after his 
purchase, his action is therefore barred. 

The judgment of the circuit court will therefore be re. 
versed. The other judges concur, except Judge Vories, who 
is absent. 





Joun J. Masri, Defendant in Error, vs. Gzorer Hatxey, ef 
al., Plaintiffs in Error. 


1, Acknowledgment, defective—How taken advantage of.—Only purchasers for 
value can take advantage of a defective acknowledgment. 

2. Equity—Defeetive conveyance—Those holding under vendor must make good, 
when.—Equity will interpose for the relief of one who has taken a defective 
conveyance, and will compel the vendor and those claiming under him by the 
act of the law, although without notice, and even purchasers for a valuable 
consideration, if with notice, to make good the conveyance. 

8. Contract on consideration of erecting certain building—Specific performance 
will not lie—Pre-requisites to such aclion—An action will not lie for the spe- 
cific performance of a contract to convey land, where the consideration named 
is that the purchaser shall erect thereon “‘a certain building,” without any fur. 
ther description. Such contract lacks essential pre-requisites on which to 
found the action. The consideration is not mutual, and by reason of its un- 
certainty the contract cannot be performed. And equity will not enforces 
building contract. 

. Defective deed— What equity required of one claiming wnder—One claiming 
under a defective deed is in the position of the assignee of a title bond, and 
in suit to obtain the legal title the obligation upon him is equally imperative 
to perform all the acts required to be done in order to obtain equitable 
relief, 


Error to Jackson County Circuit Court. 
‘Gage & Ladd, for Plaintiffs in Error. 


I. Defendant Halley had no‘notice as to Lawton’s posses- 
gion, for he never took possession. And the record of the 
deed to Lawton afforded ‘no notice of infirmities in the instra- 








_ing to do with it. 
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ment. If it showed anything it showed an unexecuted con- 
sideration. 

Il. Plaintiff has no equity. The houses which Lawton 
was to erect should have been completed within a reasonable 
time. It is now too late to comply with that agreement. As 
affecting the principal matters involved in this case, see Dela- 
van vs. Duncan, 49 N. Y., 485 ; Hamilton vs. Elliott, 58 Kan., 


885. 
F. M. Black, for Defendant in Error. 


I. The conveyance from Hubbard to Lawton, although not 
sealed, passed all his interest in equity, and is good so as to 
bind the land conveyed in the hands of the grantor, his heirs 
and purchasers with notice; and a court of equity will decree 
the title to the holder of the equitable title, or what would 
be the same, correct the conveyance. (Wadsworth vs. Wen- 
dell, 5 Johns. Chy., 225; 2 Sugd. Vend. & P., t. p. 547, b. p. 
1023 ; McClurg vs. Phillips, 49 Mo., 316.) 

If. The instrament is in the form of a deed, and purports 
to be signed and sealed, and on its face shows the mistake. 
(Wadsworth vs. Wendell, 5 Johns. Chy., 225.) F 

Ill. The registration laws apply to every instrument in 
writing whereby any real estate is conveyed or may be af- 
fected in law or equity—and this instrument, though not 
sealed, was properly recorded, and the record thereof imparts 
notice. (R. C. 1855, vol. 1, p. 358, § 16; Zd., §§ 40,41, 42, 
p. 364; McClurg vs. Phillips, 57 Mo., 214.) 

[V. The recitation that the deed is also made “in considera- 
tion of the agreement of the party of the second part, to erect or 
cause to be erected a house, and the lots” conveyed manifestly 
has nothing to do with this suit. The deed without dispute was 
intended to operate at once. There is a money consideration 
specified. And this suit is not between the parties to that 
agreement. From the lapse of time it is evident that was set- 
tled between the parties, and if not, these parties have noth- 
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Suerwoop, Judge, delivered the opinion of the court, 


In 1855, one Chester Hubbard, being the owner of lots¢ 
and 7, in block No. 2, of Hubbard’s addition to the town of 
Kansas, (now Kansas City) in consideration of the sum of 
$200, the receipt of which was acknowledged, “ and in cop. 
sideration of the agreement of the said party of the second 
part (one Asa Lawton) to erect or cause to be erected one 
certain building on the lots,” conveyed them to Lawton by 
au instrument which, but for its lack of seal, would have 
been a deed, with the usual covenants of warranty, and per. 
fect in allits parts. Within five months from the date of this 
imperfect instrument, Lawton, by a similar instrument, with 
the exception that it was in all respects a complete deed, con 
veved the same lots to one Kersey Coates. The consideration 
expressed in the last named instrnment to have been received, 
was $250, together with the further consideration recited in 
terms almost identical with those employed as above men- 
tioned, and absolutely the same in effect. Hubbard signed 
his name by an attesting witness to this deed. In 1861, Hub- 
bard died. In the following year Coates conveyed the undi- 
vided one-half of the lots to Mordicia Lawrence and the resi- 
due to John Simmons, who subsequently dying, Coates, as 
the executor of his last will, conveyed the portion of his tes- 
tator in the lots to the plaintiff in June, 1868, for the sum of 
$3,800, and on the same day Lawrence conveyed his share of 
the premises to the plaintiffs, for $1,500. Hubbard left at 
his death two heirs, one of whom, a minor, is a defendant in 
this suit. The other heir, J. Renben Hubbard, in 1870, con- 
veyed to defendant (Halley) the undivided one-half of the lots 
in suit. Possession of the premises was never taken by Law- 
ton, nor by those claiming under him, nor did he or they 
erect a building of any description on the lots. “A small tem- 
porary shanty” was put up in the year 1872, but by whom 
does not appear. . 

This proceeding was instituted in 1871, for the purpose of 
divesting the legal title out of the defendants and vesting it 
in plaintiff, on the ground of mistake made by Hubbard iu 
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failing to affix a seal to the conveyance to Lawton, and that 
Halley bought with full notice of the mistake and with the 
desire to cheat and defrand plaintiffs, with whose rights he 
was well acquainted at the time of his purchase. The chief 
allegations of the petition, as to notice, ete., were denied in 
the answer of the defendant (Halley), and the usual answer 
was made by the guardian ad litem of the minor heir. 
I. 

As it was not shown at the trial that Halley was a pur- 
chaser for a valuable consideration, it is needless to discuss 
the sufficiency of the certificate of acknowledgment appended 
to the instrument executed by Hubbard to Lawton, for only 
those standing in the attitude of purchasers for value, can take 
advantage of defects of the nature alluded to. (Bishop vs. 
Schneider, 46 Mo., 472, and cases cited.) 

If. 

The doctrine that courts of equity will interpose for the re- 
lief of a vendee who has taken a defective conveyance, and 
will compel the vendor and his heirs and all other persons 
claiming under him by the act of the law, although without 
notice, and even persons claiming as purchasers for valuable 
consideration, if with notice, to make good the conveyance, 
is one which has found in those courts frequent recognition, 
and been illustrated by a-long line of decisions far too numer- 
ous for citation. (2 Sugd. Vend., p. 1022 ; Wadsworth vs. Wena 
dell, 5 Johns. Ch., 224, and cases cited.) r 

In the case last cited the defective conveyance was imper- 
fect in the precise particular that the one before us is, ¢. e., it 
only lacked a seal, and Chancellor Kent held that as the in- 
strument was in form a deed with the single exception that it 
lacked a seal, and asit concluded with the words, “In witness 
whereof I have hereunto set my hand and seal,” the intention 
to affix the seal was apparent, and the omission to do soa 
mere mistake, concerning which redress could be afforded. © 
And it was accordingly decreed in that case that the subse- 
quent purchasers, with notice, should convey the legal title 
to the first purchaser. Aud were the matter of mistake and 
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its correction by any appropriate decree which wonld aceon. 
plish the desired object and procure the relief souglit, the sip. 
gle element in the case at bar, no hesitation could be felt 
while complying with the plaintiffs prayer, since it will be 
readily seen that the defendants are not in position to resist 
successfully a decree based alone upon the above stated 
grounds. There are, however, other ingredients in this cage 
which must exert a controlling influence in the endeavor to 
arrive at a correct conclusion, and we will briefly advert to 
and discuss them. 
Ill. 

It is obvious from previons statements that the plaintiff, ag 
his title at best is but an equitable one, in effect, althongh 
not praving for it in direct terms, seeks a decree for specifie 
performance. This being the case, he will be held amenable 
to those rules.which govern when relief of that character is 
asked. Among these rules are: 

That the coutract whose specific enforcement is sought, 
should be certain, mutual, and capable of being performed, 
(Sto. Eq. Jur., §§ 723, 736, 751; Fry Spef. Perf., 133.) 

And the certainty requisite in a contract which is the sub- 
ject of adjudication in a conrt of equity, is necessarily greater 
than if in a suit at Jaw damages were demanded for its breach, 
for in the latter forum it fs in general, sufficient for a recovery 
to establish the negative proposition of non-performance, 
while in a court of equity it isan indispensable requisite that 
the contract should possess terms of sueh reasonable cergainty 
as to enable that court, by having regard to the subject mat- 
ter and attendant circumstances of the contract, to determine 
the force and effect of the terms employed, in order to decree 
their specific execution. Now, it is obviously impossible to 
comprehend the meaning of the agreement incorporated in 
the deed from Hubbard to Lawton, and in the deed of the 
latter to Coates. “A certain building” is to be erected upon 
the lots, but the dimensions, quality and material thereof are 
altogether conjectural.) Nor is that contract mutual ; that is, 
it is not such as might at the time of its formation have been 
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enforced by either of the contracting parties against the 
others. And it is entirely immaterial what constitutes this 
lack of mutuality, whether resulting from personal incapacity, 
the nature of the contract, or any other cause; whenever the 
absence of the essential element is ascertained to exist on the 
part of one party, and for that reason is incapable of being 
enforced against him, that party is equally incapable of en- 
forcing the contract against the other, although no diffienlty 
should attend its execution in the Jatter way. And this is 
plainly the state of the case here. - Though Lawton or Coates 
would have had no obstacles in their way as to the part Hub- 
bard was to perform, vet he on his part could never have ob- 
tained against either of them the equitable relief or specific 
execution, by reason of the great uncertainty of the terms of 
agreement on their part. The doctrine here asserted is as 
thoroughly settled as any in equity jurisprudence. (Fry Spef. 
Perf., 133, and cases cited.) 
lV. 

But the contract before us could not be enforced for an- 
other very sufficient reason. A court of equity will not en- 
force “building contracts,” because it is said “If one will not 
build another may.” And although in the earlier cases a 
different view obtained, vet in the later ones that doctrine is 
expressly denied. (Sto. Eq. Jur., §§ 725, 726.) And though 
Mr. Justice Story does not yield assent to what he admits is 
the current of modern adjudication, and offers much ingen- 
ions reasoning in support of his views, still even he insists 
that the contract to build should possess “sufficient definite- 
ness and certainty.” (Jd., § 728.) And Lord Rosslyn, whose 
views meet Judge Story’s cordial approbation, held that where 
“the contract to build or re-build had a definite certainty as 
to size, materials, etc., it onght to be decreed in equity to be 


- specifically performed. But if it was loose, general or uncer- 


tain, then it onght to be left to a suit for damages at law.” 
(Mosley vs. Virgin, 8 Ves. Jr., 185.) But since, as already 
seen, the present contract is of such a vague and indefinite 
nature, it is a matter of no moment, so far as the case at bar 
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is concerned, whether we adhere to the earlier or later an. 
thorities ; in either event specific enforcement must be de 
nied, and our refusal in this regard will, for the reasons stated, 
find ample support both in the elder and in the more recent 
adjudications. 

V. 

If, however, the agreement under consideration lacked 
none of the essential requisites we have mentioned, still an 
insuperable barrier to the relief sought is found in the fact 
that no compliance or even pretended compliance with the 
terms of the agreement, loose and general as they are, ig 
urged or even alleged on the part of the plaintiff. And there 
is not a single palliating cirenmstance to extenuate the con- 
duct of the plaintiff in thus entering a court of equity, and 
without showing the slightest performance on his part to en- 
title him to equitable relief, asking the active interference of 
that court in his behalf, while disregarding and trampling 
upon the maxi that “ he who seeks equity must do equity.” 
And the argument which might be urged that but for the 
mistake made the plaintiff would now be the possessor of the 
legal title to the premises in suit, is without force, as in con- 
sequence of that mistake he is in precisely the same situation 
as if the assignee of a title-bond, and must, therefore come 
under the rigid application of that maxim whose teachings 
he, and those under whom he claims, have so persistently 
ignored.” 

VI. 

The evidence in this case is extremely meager, but if we 
are to be guided by inference, it may perhaps be not unfairly 
assumed that the contract between Hubbard and Lawton was 
entered into by the former with the view of enhancing the 
value and attractiveness of his adjacent property, by causing 
the erection of a building on the lots sold. If this assump- 
tion be correct, owing to the great change in the circum- 
stances attendant on the formation of the contract and the 
greatly enhanced value of the lots in question, the time has 
long since passed in which the benefits intended by Hubbard 
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to be derived from a building on the lots can now be realized. 
The judgment is reversed and the causeremanded. Judge 
Hongh not sitting. The other judges concur. 











Srate ex rel. A. Parrerson, e¢ al., Appellants, vs. IH. Me- 
Rerynotps, ef al., Respondents. 


1, Towns—Incorporation of adjoining farm lands—“Commons,” meaning of term 
in stalule— Town trustees—Droceeding against by quo warran(o.—Under the act 
concerning the incorporation of towns (Wagn. Stat,, 1314, 3 1) a county court 
has no power to incorporate therewith a district of farming country adjoining 
a town or village. The word “Commons,” as used in that statute, (see also p. 
1327, 3 1) means lands included in or belonging toa town, set apart for 
public use. And where the town and outlying district, embracing such farm 

P lands, are incorporated as an entirety, and on a petition representing the whole 
territory, those elected as trustees of the corporation have no authority to act, 
even within the proper limits of the town; and, for exercising their functions 
of office, they may be proceeded against by guo warranto. 

2. Towns—Karming lands—Incorporation of.—In the absence of any constitu- 
tional inhibition, the legislature may incorporate farming lands within the 


limits of a town. 


Appeal from Bates County Circuit Court. 




















W. P. Johnson, with H. Henry, for Appellants. 


In Missouri, the “ Commons” were by laws of the United 
States secured to the towns and villages which had a legal 
existence when the United States acquired said territory. 
But where the land was unsettled at the date of that change, 
and was afterwards surveyed and sold according to legal sub- 
divisions, the “Commons,” as the word was originally, (see 
1 Terr. Laws, pp. 184-5, § 687) and is still understood, could 
have no legal existence. 

There were no commons attached to the village of Butler, 
but most of the outlying lands were farms, and any attempt 
to incorporate them under the statute as “Commons” was 
void, and every law and ordinance passed, and every tax levy 
by the board of trustees, were void. 
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If 900 acres of farm lands may be added as “ Commons,” 
whit limi:ation can be placed on the power of similar annex. 
ations ? 

The law never could have been intended to subject the own. 
ers of farms and unoccupied lands to the burdens of town 
taxes, oftentimes to the extent of confiscation. 

There can certainly be no doubt that the incorporation and 
subsequent proceedings, so far as they affect the outlying dig. 
trict, are void, and that as to them, the trustees ought fo be 
restrained from exercising their powers, especially from levy. 
ing taxes. 


4. T. Holcomb §& John T. Smith, for Respondents. 


The relators show but one fact upon which they demand 
relief, viz: that their lands are used for farming purposes, 
They do not show a state of facts that existed in Fulton vs, 
City of Davenport (17 Iowa, 404), and this court has no power 
to inquire into the discretion of the county court on this sub- 
ject of incorporation. 

The question of the power of extension of corporate limits, 
as settled in this State, is a legislative, not a judicial question, 
(Giboney vs. City of Cape Girardeau, 58 Mo., 741; Pow- 
ers vs. Commons of Wood Co., 8 Ohio St., 288; Weeks vs, 
Milwaukee, 10 Wis., 262; State ex red. Read vs. Weatherby, 
45 Mo., 17; Kayser vs. Bremen, 16 Mo., 88; Allen vs. City 
of St. Louis, 13 Mo., 422; Walden vs. Dudley, 49 Mo., 422.) 


Vortxs, Judge, delivered the opinion of the court. 


This is an information in the nature of a guo warranto 
filed in the Bates circuit court by the circuit attorney of said - 
circuit, to inquire into the authority by which the defendants 
claimed to exercise and were exercising the powers and duties 
of trustees of the town of Butler, in said county. 

The petition was filed on the 21st day of June, 1873, and 
averred that the defendants, withont the authority of law, 
were exercising and usurping the rights and duties of true 
tees of the “ Inhabitants of the Town of Butler,” in the county 
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of Bates, in the State of Missouri, and were passing ordinances 
levying taxes, etc., without any legal authority therefor. It 
js also averred by the petition that there is no such incorpo- 
rated town or municipality as the “ Inhabitants of the Town 
of Butler.” 

The defendants admit, by their answer, that they are ex- 
ercising and performing the duties of the office of trustees of 
the “Inhabitants of the Town of Butler,” in Bates county, 
Missouri. They aver that said town had been and was duly 
incorporated under and by virtue of the 41st chapter of the 
General Statutes of Missouri, and that they had been duly 
elected as trustees for said town and had qualified as such 
trustees, and were lawfully exercising the duties imposed on 
them as such trustees, setting out in detail all and each of the 
acts done by the inhabitants of said town, and of the county 
court of said county, in the incorporation of said town, as well 
as their election to the office of trustees for said town. 

The facts of the case, as shown by the records, are substan- 
tially as follows: On the 12th day of June, 1872, the town of 
Butler, in Bates county, as the same was laid out in lots, streets, 
etc. and a plat thereof filed in the recorder’s office of said 
county, comprised between two hundred and fifty and three 
hundred acres of land, and was of an irregularshape. On 
said day two-thirds of the inhabitants of said town and of a 
portion of the adjoining conntry, containing in all about 
twelve hundred acres of land, petitioned the county court of 
Bates county to incorporate said district of country and the 
inhabitants thereof (which included the platted town of But- 
ler), the metes and bounds of which were described in said 
petition. The boundaries of the country so described, as well 
of the said town as laid out and platted, will be more fully 
shown by the following map or plat thereof. 
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The county court, in accordance with the prayer of said pe- 
tition, made an order incorporating said district of country, 
and the inhabitants thereof, in conformity to the act of the 
legislature in such cases provided, said order of incorporation 
being in regular form. 

It further appears that a considerable portion of the coun- 
try included in the metes and bounds of said town as thus in- 
corporated consisted of farms and farming lands, a portion of 
which were the lands of the relators. That two-thirds of the 
taxable inhabitants petitioned the county court for the order 
of incorporation is not questioned, nor is it questioned that 
defendants were elected as trustees of the district so incorpo- 
rated, provided the incorporation was legal, and the inhabi- 
tants had a right to elect trustees for saidtown. The defend- 
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ants admit that they are exercising the duties of the office of 
trustees of suid town, and that they have passed ordinances 
and are about to levy and collect taxes from the inhabitants 
of said town, among whom are the relators. It is also shown 
by the evidence that at and before said order of incorporation, 
the said town of Butler as laid off and a plat thereof recorded, 
owned no commons or lands attached or belonging thereto, 
known by that description. Under this state of facts the 
plaintiff asked the court to declare the law to be as follows: 

“Tf the court finds that a petition signed by two-thirds of 
the tax payers, citizens of the town of Butler, praying for an 
order incorporating the town of Butler.and district of country 
surrounding said town, embracing 1,200 acres of land, three- 
fourths or four-fifths of which 1,200 acres of Jand is held, oe- 
enpied and used exclusively for farming and agricultural pur- 
poses, and that only about 260 or 280 acres of the 1.200 acres 
were at the time included within the said town of Butler, and 
all its additions, the county court upon such a petition conld 
not, under the statute, incorporate by its order any of the said 
district of country outside of or bevond the limits of the town 
and its additions, there being no commons belonging to said 
town; and the defendants when acting as town trustees out- 
side of said town and its additions, thongh it be inside of said 
district of country, are acting without any warrant of autho- 
rity and contrary to the statute in such case made and pro- 
vided.” 

2d. “If the relators are not residents of the said town of But- 
ler, but farmers living about one-fourth of a mile outside and 
beyond the town of Butler and all of its additions, neither their 
lands on which they reside, nor their personal property there- 
on, nor themselves while residing there, can, under the statute, 
(ch. 41, Gen. Stat.) be subjected to the regulations and by 
laws of an incorporated town, and compelled to pay corpora- 
tion tax. And althongh the said farms of relators may have 
been embraced in an order of the Bates county court, pur- 
porting to incorporate the said “town of Butler and district 
of country,” any action of said defendants as town trustees by 





































JEFFERSON CITY. 


State, ex rel. v. McReynolds, et al. 





—————, 





—, 


virtue of said order of said court outside of said town and ad. 
ditions, though within said district of country, is without war. 
rant of authority and contrary to the statute.” 

3d. “ The district of country described in the (petition) in. 
formation, not being a part of the town or village of Butler, 
nor of its additions or cominons, but farms, could not be in. 
corporated under the General Statutes, chapter 41, and defend. 
ants have no authority as town trustees, within said district of 
country, any more than they would have in any other district 
of country, orin any other part of the county.” 

These declarations of law were refused by the court, and 
the plaintiffs excepted. The court then made a very long 
declaration of law on its own account. It will, however, only 
be necessary to copy the following portion thereof in order 
to show the view of the law upon which the case was de 
cided : 

“The court declares the law to be, that if it appears from 
the pleadings and evidence in the cause that the county court 
of said Bates county, upon a petition of two-thirds of the tax- 
able inhabitants of said town, adjudged the same incorporated, 
designating the metes and bounds, including the said town 
and its additions, then said judgment of incorporation is not 
void, notwithstanding the metes and bounds specified may 
include a larger territory than is included in the original 
town and its additions. And if it appears from the pleadings 
and evidence that defendants have been duly elected and 
qualified as such trustees of the said town of Butler, and are 
acting by authority arising from said incorporation and in 
the fulfillment of their offices as such trustees, then they 
have not usurped or intruded into, nor do they unlawfully 
hold and execute the said office of trustees within the said 
town of Butler, and the court will not in this proceeding of 
quo warranto declare or adjudge whether they are or are not 
unlawfully exercising jurisdiction outside of said town as ori- 
ginally laid off, and its additions and commons. Such mat 
ters must be determined in other proceedings than the 
present.” 








OCTOBER TERM, 1875. 





—- State, ex rel. . McRernolds, et al. 





== 

The plaintiff objected to said last declaration of law, and at 
the time excepted. The court then rendered a final judg- 
ment in favor of the defendants. The plaintiffs filed their 
motion for a new trial, which being overruled, they excepted 
and have appealed to this court. 

The questions presented by the record in this case for the 
consideration of this court are, whether the county court of a 
county can by virtue of the act of the legislature, concerning 
the incorporation of towns and villages (Wagn. Stat., Ed. 
of 1872, p. 1314) incorporate a district of country, including 
a considerable portion of farming country adjoining to and 
surrounding a town or village, and in which said town is in- 
eluded. And if such a corporation cannot thus be created, 
whether guo warranto is the proper remedy against persons 
who are assuming and exercising offices under the supposed 
powers of such corporation. 

The first section of the act before referred to, among other 
things, provides that “ whenever two-thirds of the inhabitants 
of any town Or village within this State shall present a-pe- 
tition to the county court of the county, setting forth the 
metes and bounds of their village and commons, and praying 
that they may be incorporated and a police established for 
their local government, and for the preservation and regula. 
tion of any commons appertaining to such town or village, 
and the court shall be satisfied that two-thirds of the taxable 
inhabitants of such town or village have signed such petition, 
and that the prayer of the petitioners is reasonable, the county 
court may declare such town or village incorporated, designat- 
ing in such order the metes and bounds thereof; and thence- 
forth the inhabitants within such bounds shall be a body poli- 
tic and corporate, by the name and style,” ete. 

It would seem from the foregoing portion of the statute 
that power is only given to the county courts to incorporate 
towns and villages and their commons; that no power is con- 
ferred on county courts to incorporate a farming country not 
constituting a part of the town or village or the commons be- 
longing thereto. To understand what is included in or com- 
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prehended by the words “a town and its commons,” we need 
only refer to the first section of the statute of this State con. 
eerning © Town and City Plats,” which provides that “whey. 
ever any city, town or village, or any addition to any city, 
town or village, shall be laid out, the proprietor of such city, 
town or village or addition shall cause to be made out an ae. 
curate map or plat thereof, particularly setting forth and deg. 
cribing: first, all the parcels of ground within such town, 
village or addition reserved for public purposes, by their 
boundaries, course and extent, whether they be intended for 
avenues, streets, lanes, alleys, commons or other public uses; 
and second, all lots for sale by numbers, and their precise 
length and width.” (Wagn. Stat., p. 1327.) 

It is shown by this section that by the word “ commons” 
as used in both this act and the act previously referred to, is 
meant lands included in or belonging to a town set apart for 
public use, and in fact the natural import of the word when 
used in connection with or with reference to towns and yil- 
lages, is public grounds belonging to or appurtenant to the 
town or village. The word “commons,” as used in the 
statute, was certainly never meant to include the farms and 
farming lands of individuals, who happened to reside and own 
lands in the vicinity of a town or village. It, 1 think, follows 
that the county court under the act of the legislature first re- 
ferred to, only had power to incorporate towns and villages 
as laid out and surveyed into lots, streets, alleys or other pub- 
lic grounds and commons belonging thereto, as laid out and 
designated for public uses, and that any attempt by the county 
court to incorporate the farming lands of the country, even in 
the vicinity of a town, would be wholly without authority 
and inoperative. 

It will be seen from the instructions given and refused by 
the cirenit court that the judge of that court acted on the a& 
sumption that the action of the county court in making au 
order attempting to incorporate the town of Butler, together 
with about 1,000 acres of the adjoining farming country, 
migiit be illegal and void as to the said farming lands, but 
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the act of incorporation would be valid so far as the proper 
limits of the town of Butler were concerned, and that there- 
fore defendants would not be usurping the office of trustees 
of the town, but might be trespassers when they attempted 
to exercise jurisdiction over the territory included in the 
metes and bounds as designated in the order of incorporation, 
bat outside of the town proper as laid down in the plat there- 
of, and that therefore guo warranio was not the proper rem- 
edy to be pursued by the relators. We do not think that the 
cirenit court was right in this assumption. The town of But- 
ler and the adjoining country wus incorporated as an entirety. 
The petition presented to the county court commences as fol- 
lows: “We, the undersigned residents and taxable inhabitants 
of the village of Butler and district of country within the metes 
and bounds hereinaiter designated, respectfully petition your 
honorable court to make an order incorporating, erecting and 
establishing as a corporate town all of the said village of But- 
ler and section of country included within the following limits, 
to-wit :” (here follows a designation of the metes and bounds 
shown by the map copied in this opinion.) The order of the 
court incorporating said town or inhabitants follows the 
same metes and bounds, and constitutes the inhabitants 
within said boundary or district a body politic and corporate, 
etc. 

It will be seen that the inhabitants of this entire district of 
country petitioned the court for an order of incorporation, 
and that the court finds that those petitioning constitute two- 
thirds of the taxable inhabitants, and attempts to incorporate 
the entire district. How can we say that the court intended 
to incorporate or ever would have incorporated simply the town 
of Butler as platted and recorded in the recorder’s office, and 
hold that the order of incorporation is valid to that extent? It 
may be that the court never would have incorporated the 
town without the adjoining country, and it may be that the 
petitioners would not have desired an act of incorporation if 
only the town proper had been included, and no power ob- 
tained to tax the adjoining lands included in the metes and 
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bounds given in their petition. This case is not like the case 
of Woods vs. Henry et al. (55 Mo., 560.) There the town of 
Cameron was incorporated by the county court of Clinton. 
county, but in giving the metes and bounds of the town, one of 
the calls in the description was false. A mere mistake wags 
made in the number of the section or quarter section upon 
which the town was situated, but reference was made to the 
town plat filed in the recorder’s office, where the description 
was proper. It was held that the false description might be 
rejected and enough would be left to identify the location of 
the town, and the corporation was upheld. 

In the case now under consideration there was no mistake 
made—no false description. The metes and bounds included 
and were intended to include over 900 acres of farming lands, 
which it was not pretended were included in or formed part of 
any town or village. The county court had no right or power 
to make any such order of incorporation, and we cannot say 
that the court intended to incorporate or even would have in- 
corporated the town with metes and bounds only including the 
town proper. Itis not denied that the legislature of the State 
might include such adjoining lands within the corporate limits 
of a town incorporated by it, where such act did not contra- 
vene any constitutional prohibition. (Giboney vs. Girardean, 
58 Mo., 141, and cases cited.) 

The remaining question is, whether guo warranto is the 
proper remedy in cases like the present one? In the case of 
the State vs. Coffee (59 Mo., 59), it was held by this court that 
“ where the town corporation claims an organization and ex- 
istence under it, guo warranto will lie against an individual 
for usurping the office of mayor, and in that proceeding the 
question of the corporate existence of the town can be tried 
and passed upon.” That seems to settle the second point in 
this case also in favor of the plaintiff. 

The declarations of law as asked for by the plaintiff were 
improperly denied. 

The judgment must be reversed and the case remanded. 
The other judges concur. 
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Perry A. Bamey, Defendant in Error, vs. James F. Smock, 
Plaintiff in Error. 


1. Land and Land titlese—Land purchased through false represen/ations—Relie/, 
what afforded in equity—Proof, what required.—Fraudulent misrepresenta- 
tions in respect to the title to land will entitle the aggrieved party to relief, 
where the misrepresentation is concerning something unknown to the party in- 
jured and he has been induced to act, or abstain from examination, from some 
special confidence reposed in the other party, as, e, g. where the vendor prevents 
the vendee from making an examination of the records by assurances that the 
title is perfectly good and the property is free from incumbrances ; and upon 
the faith of such assurances and representations, the vendee abstains from 
making the proper examination. But, in such cases, the court should be satis- 
fied by the clearest evidence of the fraudulent misrepresentations, and that the 
contract was founded on them. 

2. Vendor’s Lien, note will susiain uclion for, when.—Where it appears on the 
face of a note that it was given in consideration of the purchase of land, an 
assignee of the paper may maintain a vendor’s lien upon it. 

3. Bills and notes, in which words “value received are omitted, non-negotiable.—It 
is only by force of the statute tliat promissory notes are invested with the chuar- 
acter of negotiability, and to render them so the precise words prescribed by the 
statute must be inserted, and other expressions will not answer: Hence, under the 
present statute, (Wagn. Stat., 216, 3 15) a note, in which the words “for value 
received ” are omittted, is not a negotiable note. 

4. Non-negotiable note—Suit by assignee of —Time of bringing—LEzxenses for de- 
lay, what sufficient.—Tie general rule is, that to make the assignor of a non- 
negotiable promissory note liable, suit must be brought at the first term of the 
court, after maturity, unless some reason be shown for not doing so; as 
where the assignor was insolvent, and the purpose of the action on the note 
was to subject certain land to its payment, by foreclosure of a lien, and of 
two courts having jurisdiction of the case, by proceeding in the one whose next 
term commenced the latest, final judgment and sale, foreclosing the lien, could 
be secured the most expeditiously. In such case the assignee was held to 
have used the proper measure of diligence. 

5. Execution sale—Promise of plaintiff to inform defendant of time of —Effect 

of non-fulfillment.—When plaintiff and defendant in an execution both reside 

in the same county, the failure of the former to fulfill a promise made to the 
latter, to notify him of the time of the sale, will not affect its validity. Such 

4 promise is a mere gratuity, supported by no consideration. 


Appeal from Saline Circuit Court. 
S. S. Boyd, for Plaintiff in Error. 


I. Defendant’s statements as to the title were mere opinions, 
not statements on which plaintiff had reason to rely. And 
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defendant made no attempt to prevent his examining the re. 
cords. They were easily accessible, and the failure to examine 
them was his own negligence. (See Hodges vs. Torrey, 9g 
Mo., 99; Bryan vs. Hitchcock, 43 Mo., 529; Holland yg, 
Anderson, 38 Mo., 55; Langsdon vs. Green, 49 Mo., 368.) 

The duty of defendant in error, when he ascertained that 
other liens were upon the land, was to surrender the note to 
plaintiff in error, and demand of him what was due upon it, 
and his costs, and thus give plaintiff an opportunity to pro. 
tect himself. This he does not do, but proceeds to sell and 
to bny at a sacrifice and afterwards re-sell at full or nearly full 
value to third persons, and then complains of the fraud. This 
equity will not assist or permit. (See Lawrence vs. Dale, 3 
Jolins. Ch., 23; also s. p. 24; Bryan vs. Hitchcock, 43 Mo. 
529.) 

II. Any words expressing the fact that the note is for value 
received, or for a valuable consideration are sufficient. (Pars, 
Notes and Bills, 194, note “.”) 


The diligence here required was in obtaining judgment 
against the maker of the note and not against the land secur 
ing it, and that shown was not sufficient. (O’Fallon vs. Kerr, 
10 Mo., 553; Stone vs. Corbett, 20 Mo., 350; Collier vs, 
Riley, 3 Mo., 203.) 


J. P. Strother, for Defendant in Error. 


I. Under the statute, (Wagn. Stat., 216, § 15) the note was 
not negotiable, not containing the words “for value received.” 
(Beatty vs. Anderson, 5 Mo., 448; Austin vs. McDonald, 6 
Mo., 265; Pocoke vs. Blount, 6 Mo.. 338.) 

Il. Smock’s representation to Bailey, when he sold the 
note, that the land was free from encumbrance, practi- 
eally operated a fraud on Bailey, and even if the note had 
been negotiable, would dispense with the necessity of protest 
and notice. (1 Pars. Bills and Notes, p. 582.) 

III. It was only necessary for Bailey, as assignee, to use that 
diligence that a prudent man would exercise in regard to his 
own affairs, in order to bind Smock. (Jacobs vs. McDonald, 
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8 Mo., 565.) This Bailey did, for Magoffin having nothing 
but the land, Bailey brought suit to the first term of that 
court, in which he could soonest find judgment én rem against 
the land. 

The rule requiring suit to be bronght to first term of court 
having jurisdiction, does not apply where there.is a reason- 
able excuse tor not sodoing. (O’Fallon vs. Kerr, 10 Mo., 553 ; 
Collier vs. Warburton, 3 Mo., 203 ; Stone vs. Corbett, 20 Mo., 


350.) 
Waenrr, Judge, delivered the opinion of the court. 









From the record it appears that Smock, the defendant, sold 
to one Magoffin, a tract of land, and for part of the purchase 
money took his note, which is the note here sued on. ‘The 
note is in words and figures as follows: “$1,716.60. On or 
before the 5th day of March, eighteen hundred and seventy 
(1870), I promise to pay to James F. Smock or order, seventeen 
hundred and sixteen dollars and sixty cents, being the last 
payment on one hundred and twenty-five-eighth-hundreths 
acres of land purchased by me of said J. F. Smock, all in Sa- 
line county, Mo. A title bond executed for a deed and held 
by J. P. Strother, at Marshall, Mo. This note to bear interest 
at the rate of 10 per cent. per annum from March 5th eigh- 
teen hundred and sixty-nine, (1869).” (Signed.) “E. Ma- 
goffin.” 

On the 23d of October, 1869, Smock sold and transferred 
the note to the plaintiff Bailey, and the petition alleges that 
he falsely and fraudulently represented at the time, that the 
note was secured by the land, and that there was no use in 
examining the records; assuring Bailey that the land was 
not encumbered and was worth double the amount of the 
note, and that Bailey relied on these assurances and purchased 
the note and paid the money on it without making any ex- 
amination of the title. Smock, in his answer, and in his tes- 
timony, denied the fraudulent representation, but admitted 
that his statement was not true, as there was a prior encum- 
brance which he says he erroneously supposed was paid off. 
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The incumbrance consisted of a deed of trust for $1.462, dated 
August 3d, 1868, bearing ten per cent. interest, which Smock 
had made on the land previous to his sale to Magoffin, and 
which Bailey subsequently paid off in order to secnre a good 
title. The note was due on the 5th day of March, 1870, and 

at that time.there were two courts in Saline county having 
jurisdiction of the case. The'circuit court was held j in April, 
and the common pleas court was heldin June. There were 
but two terms a year of the circuit court, and there were 
four terms of the common pleas. The second term of the 
common pleas court was in the next succeeding September, 
and the second term of the circuit court was not till Novem. + 
ber. It sufficiently appears from the record that Magoftin» ~ 
the maker of the note, was insolvent, and nothing could be 
made except from the land. 

Bailey therefore brought his suit to foreclose a vendor's 
lien, returnable to the June term of the common pleas court, 
and obtained: a final judgment at the September term, and 
sold the land at the December term then next. At the sale he 
became the purchaser, and after satisfying the prior lien by 
which he acquired a good title, he sold the same. 

As the land did not bring enough to satisfy, the note, this 
snit was bronght against Smock for the balance on the assign- 
ment. 

The main features of the defense were, that there was no false 
or frandulent representation respecting the title when the note 
was sold to the plaintiff ; that the note was negotiable and had 
not been protested, in consequence of which defendant was dis- 
charged ; that the plaintiff did not nse due diligence in pros- 
ecuting his action, and that before sale of the land took place, 
defendant requested plaintiff to send him word and inform 
him of the day on which the sale would be had, and he would 
atrend and make the land bring enough to satisfy all the in- 
debtedness, but that defendant failed to give the information 
and the land was sold at a sacrifice. Upon this last point the 
evidence was conflicting, but with that we have nothing to do. 





OCTOBER TERM, 1875. 





Bailey v. Smock. 





For the plaintiff the court declared the law to be, that if 
the defendant at the time of the sale of the note to the plain- 
tiff falsely induced the plaintiff to believe that there were no 
encumbrances on the land, and that it was worth far more 
than the debt, and the plaintiff believed the saine and rested 
feeling secure until after the note was due and suit brought 
against Magoffin, then there should be a finding for the plain- 
tiff. A further declaration was given, that the note was not 
negotiable and no protest was necessary. 

For the defendant the court declared that if the evidence 
showed that the note sued on was a negotiable note, endorsed 
by the defendant before maturity to plaintiff, and that the 
note was not protested for non-payment at maturity, or de- 
fendant was not notified of protest, then the finding should 
be for the defendant, unless the failure to protest was occasioned 
by a false and fraudulent representation made by defendant, 
and plaintiff was induced thereby to neglect suchprotest. 

Au instruction was refused, that if after judgment on the 
note, plaintiff agreed or promised to send defendant word as 
to the time and place of sale of the land, under an assurance 
that defendant would make the land bring plaintiff's debt, 
and plaintiff failed to give such notice and defendant had no 
knowledge of the time when the sale would take place, then 
the verdict should be for defendant. 

There was a verdict and judgment for plaintiff. 

In reference to the first instruction for the plaintiff, the 
principle is unquestionably established that frandulent repre- 
sentations in respect to the title of land, will entitle the ag- 
grieved party to relief; but the misrepresentations must be 
concerning something unknown to the party injured, who has 
been induced to act or abstain from examination from some 
special confidence reposed in the other party, as in this case, 
where the vendor prevents the vendee from making an ex- 
amination of the records in regard to the title by assurances 
that the title is perfectly good and the property is free from 
encumbrances, and upon the faith of such assurances and re- 
presentations the vendee abstains from making the proper 
examination. 
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But in such cases the court should be satisfied by the clear. 
est evidence of the fraudulent representations, and that they 
were made under such circumstances as show that the con- 
tract was founded upon them. (Holland vs. Anderson, 38 
Mo., 55 ; Langdon vs. Green, 49 Mo., 363 ; Wannell vs. Kem, 
57 Mo., 478; 1 Sto. Eq. Jur., § 200.) If, therefore, the de. 
fendant falsely induced the plaintiff to believe that there wag 
no incumbrance on the Jand, and that it was worth more than 
the note, and the plaintiff in consequence was lulled into 
security and rested in full confidence that the representations 
were true, we see no objections to his recovering for the in- 
jury. 

The note in this case is made payable to Jumes F. Sinock 
or order, and purports to be in consideration of a purchase of 
land. The statute relating to bills of exchange and negotiable 
promissory notes provides that “every promissory note for the 
payment to the payee therein named or order or bearer, and 
expressed to be for value received, shall be due and payable 
as therein expressed, and shall have the same effect and be 
negotiable in like manner as inland bills of exchange.” (Wagn. 
Stat., 216,§ 15.) It is only by force of the statute that 
promissory notes are invested with the character of negotia- 
bility and to render them so the words used by the statute 
must be inserted. Under the statute as it existed previous 
to the last revision, it was declared that “Every promissory 
note for the payment of money expressed on the face thereof 
to be for valne received, negotiable and payable without de- 
falcation,” should have the same effect and be negotiable in 
like manner as inland bills of exchange. Under this statute 
it was held that a note wherein the obligor promised to pay 
the obligee or order two hundred dollars with interest, ete., 
was not a negotiable note within the meaning of the statute. 
(Beatty vs. Anderson, 5 Mo., 447.) . 

So it was decided that to make a note negotiable within 
the meaning of the act, it was necessary that it should contain 
the words, “for value received, negotiable and payable with- 
out defaleation,” and that it was not sufficient where it con- 
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tained the words, “for value received without defaleation.” 
(Austin vs. Blue, 6 Mo., 265.) A note for the payment of 
money expressed to be for value received, payable to order or 
bearer is a negotiable instrument within the statute, but the 
words of the statute inust be used, and other expressions will 
notanswer. The note here shows that it was given in consid- 
eration of the purchase of land, and would enable the assignee 
to maintain a vendor’s lien upon it, but the words “for value 
received,” a part of statutory requirement to impart negotia- 
bility, are totally omitted. The court then was clearly right 
in holding that it was not a negotiable note, and no protest 
was necessary. 

We come now to consider whether the plaintiff as assignee 
used the necessary diligence to enable him to pursue his rem- 
edy against the defendant, his assignor, when he failed to 
make the money from Magoffin. 

The general rule is that, to make the assignor liable, suit 
must be instituted at the first term after maturity, or there 
must be some exense shown for not doing so. (O'Fallon vs. 
Kerr, 10 Mo., 553; Stone vs. Corbett, 29 Mo., 350.) In Ja- 
cobs vs. McDonald (8 Mo., 565), Scott, Judge, in delivering 
the opinion of the court, said: “When a note is assigned, the 
assignee takes the place of the assignor, and he is required to 
use that diligence that a prudent man would use to collect 
the debt, had it been his own ; and he will not be permitted 
to let the knowledge of the fact that he has a recourse against 
the assignor relax his exertions to obtain payment. He is 
required to act precisely as a prudent man would act, who 
had no recourse against another in the event of losing his 
debt. What his conduct should be must be determined from 
the cireumstances of each case. It is the duty ef the assignee 
to institute a suit against the maker as promptly as he may 
prosecute it with due diligence.” Was the diligence thus in- 
dicated pursued in the present case ? 

Although the circuit court was the first court holding a 
session at which suit could be brought, still judgment was 
obtained and sale had quicker by taking the course the plain- 
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tiff adopted. Had the proceedings been instituted at the 
April term of the cirenit court. no final judgment foreclosing 
the lien could have been taken till the November term, and 
a sale could not have been reached till the next April term, 
But by bringing suit in the common pleas at the June term, 
a final judgment was rendered at the September term, and 
the land was sold in December following, thus showing the 
greatest diligence available in plaintiffs power. Would nota 
prudent man desirous of speedily pushing the matter to a final 
termination have pursued the same course? In no other 
manner could the sought for end have been so promptly ae. 
complished. In addition to this, the case does not present the 
features generally requiring the greatest promptitude in insti- 
tuting suits. Magoftin’s insolvency rendered a mere personal 
judgment against him fruitless. The only effectual proceeding 
was against the land, and under the circumstances the defend- 
ant could not complain. It is enough, however, to say that 
the plaintiff used all the diligence that was necessary, and in 
fact the greatest diligence that was attainable. 

The first instrnetion given for the defendant was wrong 
because it submitted a question of law to the jury, but the 
defendant is not here complaining of his own instructions, 

The only other point to be noticed is whether there was er- 
ror in refusing to instruct as requested by the defendant in 
reference to the alleged agreement or promise that plaintiff 
would inform defendant when the sale took place, and we are 
of the opinion that there was not. Both parties resided in 
the same county and it was the defendant’s business to inform 
himself in regard to the matter. But the promise, if made, 
was a mere gratuity, and was supported by no consideration. 
Wherefore, upon the whole case, the judgment should be af- 
firmed. The other judges concur. 
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Samurt J. Braocxerr, Appellant, vs. James L. Bracxert, 
Respondent. 


1. Practice, civil—Suit on note and debt—Judgment rendered on sixth day of 
term—Seiting aside for irregularity—Miscalculation of amount.—In suit 
where the petition contains two counts, one on a promissory note and one for 
money loaned, and it does not appear wihiether judgment is rendered on the 
first or the second, the rendition thereof on the sixth day of the term, that 
day not being the last one, is not such irregularity as will authorize setting it 
aside. Nor would a mistake in computing the amount of the judgment be 
such an irregularity. 

9. Atlachment—Plea in abatement decided for defendant, what judyment may be 
rendered afler—Residence of defendant, how shown.—Where land is attached 
by a non-resident of the county, and the plea in abatement is decided for de- 
fendant, the case stands as though commenced by summons alone; and it ap- 
pearing from the sheriff's return that process was served on a member of defend- 
aut’s family at his residence in another county, the court has no further juris- 
diction. In such case his residence cannot be proved by parol testimony. 


Appeal from Pettis County Circuit Court. 
F. Houston §& R. S. McDonald, for Appellant. 


I. Defendant appeared to the plea in abatement, and that 
being decided in his favor, the court was authorized (Wagn. 
Stat., 189-90, § 42) to proceed with the case to final judgment. 

II. The return on the original summons only shows that 
defendant was served in St. Louis county, and this fact being 
before the court, when judgment was heretofore rendered, it 
will be presumed in favor of the judgment that the court had 
jurisdiction. (53 Mo., 267.) 

III. Having failed to set up non-residence and want of 
jurisdiction at the proper time, it is now too late, and he is 
bound by the judgment. Hence, Peery vs. Harper (42 Mo., 
131), will apply to this case. 

IV. As to the note, the judgment on the sixth day was 
proper. Iferroneous in amount he should have moved to set 
it aside at the term at which it was rendered. If the sum is 
not greater than the amount claimed in the petition, it is not 
erroneous. (See Wagn. Stat., 1054, § 12; Whit. Mo. Pr., p. 
470, §§ 383, 363-4; Campbell vs. Gorton, 29 Mo., 343; Ten- 
nison vs. Tennison, 49 Mo., 110.) 
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V. The oral testimony offered by defendant contradicted 
the record and was incompetent. 


Snoddy -§& Bridges, for Respondent. 


I. Both parties being non-residents of Pettis county, snit 
by summons could not be instituted there, (Wagn. Stat., 1005, 
§§ 1, 2) and the plea in abatement being dissolved, the action 
stood as though so instituted ; hence, judgment could not be 
rendered by default. (See Peery vs. Harper, 42 Mo., 131; 
Latimer vs. Union Pac. R. R., 43 Mo., 109.) 

II. The suit was on an account and judgment was properly 
quashed. (3 Bouv. Inst., 3342; Parker ve. Han. & St. Jo, 
R. R. 44 Mo., 415.) 

III. The record is conclusive proof that defendant resided 
in St. Louis county. 

IV. Defendant had all of the sixth day in which to answer 
(Wagn. Stat., 1014, § 5), and the judgment was irregular and 
could be set aside on motion. (See Doan vs. Holly, 26 Mo., 


186; Morp vs. Burris, 31 Mo. 308; Aderton vs. Collier, 89 
Mo., 507; Lombard vs. Clark, 33 Mo., 308 ; Stacker vs. Coop- 
er Circuit Court, 25 Mo., 401; Harber vs. Pac. R. R. Co., 
82 Mo., 423; Branstetter vs. Rives, 34 Mo., 318; Lawther 
vs. Agee, 34 Mo., 372; Hart vs. Walker, 31 Mo., 26.) 


Waener, Judge, delivered the opinion of the court. 


When this cause was in this court upon a former occasion, 
the judgment of the lower court quashing the execution was 
reversed, because the points made for the appellant did not 
sufficiently appear in the record as then presented. (Brackett 
vs. Brackett, 53 Mo., 265.) 

After the decision in this court, plaintiff obtained the issu- 
ance of a new execution, and the defendant appeared in court 
within the time limited by the statute, and moved to set aside 
the judgment for irregularity, and also to quash the execn- 
tion. This motion was sustained, and plaintiff appealed. 
The original proceedings are now before us, and the question 
is directly raised whether such irregularities were committed 
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gs would authorize the setting of the judgment aside, and 
whether the court had any jurisdiction at all of the case. 

The suit was instituted by attachment in the common pleas 
court of Pettis county, and the petition contained three 
counts. The first was upon a promissory note, and the two 
others were for money loaned at different times. At the re- 
turn term the defendant appeared and filed a plea in abate- 
ment to the attachment, and upon that matter being submit- 
ted to the court, the issue was found for the defendant. De- 
fendant made no further appearance, and on the sixth day of 
the term a final judgment was entered against him. It is in- 
sisted that this was irregular, as upon the two last counts he 
had six days in which to file his answer if the court contin- 
ned so long, and it is shown that the court was in session 
for several days afterwards. If the judgment was rendered 
upon the last two counts, the action of the court was premature 
and irregular, for it has been frequently decided that where 
a party has a certain number of days in which to plead or 
answer, it is error to take judgment on the last of those days 
or before they have all expired. (Doan vs. Holly, 26 Mo., 
186; Hart vs. Walker, 31 Mo., 26; Branstetter vs. Rives, 34 
Mo., 318; Lawther vs. Agee, Id., 372.) But the record leaves 
it in doubt as to whether judgment was really rendered on 
anything more than the first count, which was founded upon 
the note. It is true that the amonnt for which the judgment 
was given was greatly in excess of what was due on the note, 
and was probably iarge enough to comprehend all that was 
included in three counts. The judgment entry is that “the 
court finds from the pleadings and evidence, that the defend- 
aut is justly indebted to the plaintiff in the sum,” etc., “the 
same being founded on a note for the direct payment of 
money.” Ifthe court, by inadvertence or mistake, made a 
miscalculation in computing the amount, that would not be 
one of the irregularities contemplated by the statute. The 
correction should be made in another manner. 

The question of jurisdiction is based on the fact that neither 
of the parties resided in Pettis county at the time the suit 
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was brought. At the hearing parol evidence was admitted 
to prove the non-residence, but that was error, for the ques. 
tion must be determined by what appears of record. Unde 
the 42d section of our attachment law the finding of the issne 
of a plea in abatement for the defendant does not abate the 
entire suit, but thereafter it must be proceeded upon to final 
judgment as though commenced originally by summons alone, 
Whien the attachment was abated, the suit then stood upon 
the docket as an ordinary civil action regularly commenced 
by summons. In reference to suits brought by summons the 
practice act provides that they shall be brought, when all the 
parties reside in the State, either in the county within which 
the defendant resides or the county within which the plain- 
tiff resides and the defendant may be found. The record 
here plainly shows that the defendant did not reside within 
Pettis county, nor was he served with process in that county, 
The summons to bring him into court was directed to the 
sheriff of St. Louis county, and the sheriff in making his re- 
turn states that he executed it by leaving a copy of it witha 
member of defendant’s family at his residence in St. Lonis 
county, thus furnishing conclusive proof that when the pro- 
cess was served it was served in that county, and that defend- 
ant resided there. This fact wholly defeated the jurisdiction 
of the court in Pettis county, so far as rendering a personal 
judgment was concerned. The court obtained jurisdiction 
in the first place by reason of attaching defendant’s land lying 
within its county, but when the attachment abated defendant 
was not in court in the usual way by summons, and hence 
jurisdiction did not attach over his person. 

It follows that the judgment must be affirmed. All the 
other judges concur. 
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Josspu Crow, Defendant in Error, vs. Toomas Drace, Plain- 

tiff in Error. 

1. Vendors and purchasers—Purchase by judgment creditor at execution sale with 
notice of claims—Prior atiachment levied by him-- Effect of—Relation.—The 
plaintiff in a judgment against one partner on an individual liability, who at 
an execution sale thereunder, purchases the interest of suc partner in real 
estate which is partnership property, but held by him in his own name in trust 
for the firm, with notice of that fact, is not entitled to be regarded as a bona 
fide purchaser by reason of having obtained his judgment prior to receiving 
such notice. The purchaser in such case acquires the interest of the execution 
debtor, subject to the payment of the partnership debts. (Black vs, Long, 60 


Mo., 181.) 
Error to Franklin County Circuit Court. 


J. 0. Kiskaddon, for Plaintiff in Error. 


I. Defendant purchased at the sheriff’s sale without notice 
either actual or constructive, of any claims of the partnership, 
and is an innocent purchaser, and will hold against the firm 
or its creditors. (Pars. Part.,377; Perry Trusts, § 218, and 
note; Buchan vs. Sumner, 2 Barb. Chy., 198 ; Tillinghast vs. 
Champlin, 4. R. I., 209, and cases cited.) 

II. The levy of a writ of attachment upon land creates a 
lien from the moment of the levy and a sale under execution 
issned upon the judgment relates back to the time of the 
levy, and passes the title to the purchaser unaffected by any 
incumbrances created or conveyances made subsequently to 
such levy. (Lackey vs. Seibert, 28 Mo., 85, and cases cited.) 


Henry Flanagan, for Defendant in Error. 


If Drace acquired any interest in the real estate by virtue 
of his attachment against McCallister, that interest was snb- 
ject to the superior claim of the partnership creditors. (Davis 
vs. Ownsby, 14 Mo., 170.) 


Hoven, Judge, delivered the opinion of the court. 


This is a bill in equity to cancel a deed made by the sheriff 
of Franklin county to the defendant (Drace) for a lot in the 
town of Sullivan, in said county, which deed the plaintiff 
alleges is a cloud upon his title; and also to enjoin the defend- 
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ant from prosecuting an action of ejectment against the plain. 
tiff under said deed. 

Tne petition alleges in substance, that on the 29th day of 
October, 1868, J. C. McCallister, James F. McKindrick ang 
the plaintiff (Joseph Crow) were partners doing business ag 
merchants in said town of Sullivan, under the name and strle 

| of McCallister & Co.; that on said day they purchased from 
one Solf with the money of the firm, and for the use of the 
firm, the property in controversy, but that the title thereto 
wis taken by McCallister, who negotiated the purchase in 
; his own name; that in the month of October, 1869, said Me. 
| Callister absconded, taking with him a large portion of the 
firm assets, and leaving the firm greatly involved; that said 
firm was thereupon dissolved, and its business and affairs 
were duly settled in the Franklin cireuit court, and that on 
the 13th of October, 1870, Allen P. Richardson, Esq., acting 
under the authority of said court as receiver in said proceed. 
ings, and with the approval of the court, sold and conveyed 
to the plaintiff the lot in controversy, of all which defendant 
(Drace) had notice; that soon after McCallister absconded, 
the defendant (Drace) instituted a suit against him by attach- 
ment based on an individual indebtedness of said McCallister 
to him, obtained’ judgment in said euit, and purchased at an 
execution sale thereunder, on the 13th of October, 1870, the 
said lot, received a deed for the same from the sheriff and in- 
stituted an action of ejectment against the plaintiff (Crow), 
, based upon said sheriff's deed, to recover the possession of 
said lot, and prayed the relief heretofore stated. 

The defendant in his answer, admitted the institution of 
the proceeding by attachment, his purchase at the execution 
sale. the institution of the action of ejectment, and that the 
title to the lot was in the name of McCallister, but denied all 
other allegations of the petition. 

At the hearing a decree was entered for the plaintiff as 
praved. 

Tie grounds relied upon by the plaintiff in error to reverse 
this decree are —first, that it does not appear from the testi- 
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mony that the lot in controversy was partnership property ; 
and, second, that even if it were partnership property, the 
defendant (Drace) was a bona fide purchaser, for a valuable 
consideration, of the record title to said lot, without notice of 
any of the alleged rights of the firm or of the plaintiff (Crow) 
thereto. That the property in question was held by McCal- 
lister in trust for the firm, there can be but little doubt. The 
testimony shows that immediately after the purchase of the 
lot the firm built upon it and used it for warehouse purposes 
until the dissolution. It further appears that all the mem- 
bers of the firm were consulted in regard to the propriety of 
making the purchase, and that McKindrick at first objected 
to making the purchase, because it would necessitate the 
withdrawal of capital from the active business of the firm, 
but subsequently acquiesced in the purchase; and he states 
that it was paid for with the money of the firm. Crow also 
testified that the lot was paid for with the money of the firm. 
The price of the lot was $225. As to the details of the pay- 
ment, it appears that $80 were paid in cash out of the firm 
funds ; that Solf’s account with the firm, amounting to $15, 
was extinguished, and an account with the firm of une Elliott, 
to whom Solf was indebted, the amount of which was not 
given, was also included as part payment, and a note of one 
Martin to Crow for $80 was also transferred to Solf, for which 
sum it seems McCallister gave his note to Crow. Whether 
this sum was intended by McCallister to be an advancement 
to the firm does not appear, but other testimony in the cause 
shows that it was settled in the final adjustment of the part- 
nership affairs in some manner not stated, and that McCal- 
lister was largely indebted to the firm. This part of the trans- 
action is not as intelligible, perhaps, as it might have been 
made, but with these facts and the positive testimony of both 
McKindrick and Crow that the purchase money was paid out 
of the firm funds, we cannot do otherwise than hold, in the 
absence of any opposing testimony, that the lot in question 
was partnership property. 
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Nor has the plaintiff in error established his claim toa re. 
cognition as a bona fide purchaser for value. McKindrick 
testified that Richardson was present at the sheriff's sale and 
gave public notice of his sale as receiver to Crow. The de. 
fendant’s testimony on this subject is unsatisfactory and eva. 
sive, and it is fairly inferable therefrom that at the time of 
his purchase he did have knowledge of the claims of the firm 
to this property, and of their having purchased and used it for 
partnership purposes. He admitted that Richardson made 
some announcement as to the title, and further testified that 
he had no knowledge that the lot was used or claimed by the 
firm as partnership property until long after he obtained jndg. 
ment in his attachment suit. 

But he could not acquire the right to be considered a bona 
jide purchaser by reason of being a judgment creditor with- 
out notice. (Hart vs. Mechanic’s Bank, 33 Vt., 252; 2 Sto. 
Eq., § 15036.) If at the time of the sale under his judgment 
he had notice of the firm’s rights or of the plaintiffs claim, 
he is not entitled to assume the character of an innocent pur- 
chaser through any fiction of relation, and we think the testi- 
mony is amply sufficient to charge him with notice. (Black 
vs. Long, 60 Mo., 181, and cases cited.) 

Whatever interest McCallister had in the property at the 
time of the levy of the attachment passed to the defendant 
(Drace) by virtue of the execution sale, but McOallister’s in- 
terest was of course subject to the payment of the partnership 
debts, and as appears from the record was, with all other as- 
sets of the firm, entirely consumed in discharging thoze 
debts. 

We are of opinion, therefore, that the judgment of the 
cireuit court should be affirmed, and judgment will be entered 
accordingly. The other judges concur. 
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Srare ex vel. First Narionan Bank or JErrerson Crry, Re- 
lator, vs. THomas Hotumay, Stare Avprror, Respond- 








ent. 


1, Legislature—Resolution voting extra pay to clerks for night work, of what 
fore. —A resolution of one of the houses of the legislature, granting extra 
pay to clerks for night work, is in violation of the statute relating to the com- 
pensation of the legislature, (Wagn. Stat., 908, 34; 904, @ 6) and not bind- 
ing on the State officers. 

Ist. The law knows no fraction of days in such cases, and the additional pay, 
although the work was doue at night, was an increase of per diem compensa- 
tion forbidden by those provisions. 

2d. The statute could not be modified, changed or done away with by the sepa- 

rate action of either branch of the General Assembly. - 

















Petition for Mandamus. 





E. L. Edwards & Son, for Relator. 






Hochaday, /ttorney General, for Respondent, relied on 
Wagn. Stat., 903, § 4; Id., 904, § 6. 


Waener, Judge, delivered the opinion of the court. ‘ 







This isa petition for a peremptory writ of mandamus 
against the respondent to compel him to issue his warrants 
in favor of the plaintiff on account of certain certificates of 
indebtedness which it holds as assignee of the parties to whom 
they were issued. The relator states that on or about the 
24th day of March, 1873, there was issued by the Speaker 
aud chief clerk of the House of Representatives of the Gen- 
eral Assembly of the state of Missouri, certificates respectively 
to Alex. Phipps, James Harding, John McMichael, L. W. 
McKinney and J.B. Waddill, for one hundred and twenty-two 
dollars and fifty cents each, as compensation for night ser- 
vices rendered by them as clerks of the Honse of Represen- 
tatives of the 27th General Assembly ; that these certificates 
were assigned by the above named parties,in whose favor 
they were drawn, to the plaintiff, it paying full value for them, 
and that the state Auditor, the respondent, has refused and 
still refuses to audit the same aud draw warrants for them. 
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In the return to the alternative writ, the respondent states 
that the persons to whom the certificates were issued, were 
clerks and ofticers of the House of Representatives of the 27th 
General Assembly, duly appointed as such, and that their 
salaries were fixed at five dollars per day, and that each of 
them had long since been fully paid for their services as such 
clerks and officers at the said salary of five dollars per day, 
and that the certificates filed with relator’s petition form no 
part of their regular pay or per diem, but that they were il- 
legally and without authority issued to the said parties as ex. 
tra pay for their services. The respondent further alleges 
that the certificates were issued, signed and delivered in vio- 
lation of the statute of this State, and were wholly unautho- 
rized by the 27th General Assembly, as the journals and pro- 
ceedings thereof plainly show. It is agreed by the parties 
in this proceeding that the certificates were issued as stated 
in the petition, and that the persons named were clerks and 
ofticers of the House of Representatives, and that they have 
each received the pay due them of five dollars per day, as 
fixed by law, and that the certificates were issued for night 
work, , 

The certificates were issued in accordance with a resolution 
which purported to have been passed at the regular session 
of the 27th General Assembly, on the eve of its adjournment, 
On the last day of the session a resolution was offered giving 
the clerks two dollars and fifty cents per night for doing night 
work. This resolution the journal says was adopted (House 
Journal 1873, pp. 1623-4). At the meeting of the ad- 
journed session of the sume body, there was a refusal to ap- 
prove the journal showing that the resolution was adopted, 
but a correction was made by the decisive vote of 71 ayes to 
§ noes, showing that the Honse adjourned pending the call- 
ing of the roll, and that no final action was reached. (House 
Journal 1874, pp. 5, 6.) 

How or by what means the journal was written up so as to 
falsify the facts, we are unable to tell, nor is it necessary to 
inquire. 
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The question to be determined is, whether conceding that 
the journal authorized the issuance of the certificates, they 
constitute legal and binding obligations against the State. 

By the statute it is provided that the Secretary of the Senate 
and chief clerk of the House, shall each receive seven dollars 
yer day including six days after the adjournment of the Gen- 
eral Assembly ; and every other clerk employed by either 
house shall receive five dollars per day. (Wagn. Stat., p. 
903, § 4.) By the act of 1869, which is the sixth section of 
the same law, (Id., p. 904), it is declared that “the compen- 
sation of all officers, clerks and employees of either house, not 
otherwise fixed by law, shall be fixed as soon as practicable 
after their election or appointment, and the pay of officers, 
clerks or employees, shall not be increased or diminished during 
their respective terms of office, or during the time [for] which 
they may be employed or appointed, either by appropriations 
out of the contingent funds of either house, or otherwise, in 

any manner whatever.” 

When these clerks were appointed their salary was already 
fixed, and the law expressly forbade that it should be in- 
creased in any manner whatever during the period of their 
employment. This law was binding on the House to the 
same extent as on a private individual. It was a general law 
and could not be repealed or disregarded by either hcuse. It 
could only be modified, changed or done away with by the 
law-making power, viz: the concurrent action of the two 
houses and the approval of the executive. The reasons 
which prompted the enactment of the law are familar to all 
who are acquainted with the legislation of the state. The 
habit has been, at the end of each session of the legislature, 
to vote the people’s money as extra compensation to clerks 
over and above their regular pay. This practice was designed 
by the law to be wholly prohibited. Nor can it make any 
difference that the resolution purports to be in payment of 
work done at nights. The law knows no fractions of days in 
this matter. In the history of legislation, a large provorticn 
of the business is carried on at night. The committees per- 
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form a large part of their duties at that time, and till that 
period, some of the clerks have comparatively little to do, 
Where the members of the legislature are engaged at night 
upon the committees, or in holding night sessions, I appre. 
hend no one would, for & moment, suppose that they were 
entitled to anything more than their regular per diem, and 
the clerks do not stand ina different situation. They are al] 
emplored by the day, and all receive the same remuneration 
which is fixed by law. In the business of legislation it fre. 
quently happens that there is a daily session of but an hour 
or two. Sometimes it extends far into the night ; but whether 
long or short, it constitutes the day and the pay is always the 
same. 

I am satisfied that the resolution was a palpable evasion of 
the law—an attempt to do indireetly what the law prohibited 
from being done directly. I therefore think that the Auditor 
did right in refusing to draw his warrants for the payment 
of the certificates, and that the writ should be refused. The 
other judges coneur. 








Srate or Missouri, Defendant in Error, vs. Zack Jonzs, JR, 
Plaintiff in Error. 


1. Jury— Panel— Bystanders, summons of— Presumption as to panel in case of.— 
Under the act of 1873, (Sess. Acts, 1873, p. 46), when the regular panel is 
exhausted or engaged in the trial of another cause, a jury may be summoned 
from the bystanders; and a wenire facias is not necessary for that purpose. 
And the fact that a jury is thus summoned will raise the resempiten that the 
panel is in the condition referred to. 

2. Jury, mode of semmoning— Exceptions to.—Where objections are not made 
and exceptions saved at the proper time, to the manner of summoning a jury, 
the point will not be regarded in the Supreme Court. 

8. Criminal law—Rape— Facts detailed al time of complaint, when evidence.—In 
prosecutions for rape, the particular facts detailed by the prosecutrix at the 
time of making her complaint, are not admissible in evidence except when 
elicited from the complainant on cross-examination, or brought forward as com 

firmatory of her testimony after it has been impeached. 
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4. Criminal law—Felonies— Personal presence of the accused must appear from 
record.—In trials of felony, a failure of the record to show affirmatively that 
defendant was personally present during the trial, will work the reversal of a 
judgment of conviction, (Wagn. Stat., 1103, 3 15.) 

6. Practice, civil—Instructions— What should be prepared by the court —It is the 
duty of the court, when not entirely satisfied with the instructions asked, to 
prepare such as will exhibit to the jury in general and appropriate terms, with: 
out comment on the evidence, all the law which has any bearing upon it. 

6 Witness—Credibility of for jury.—The degree of credibility in cases of this 

sort, to be attached to the testimony of the prosecutrix, and as to whether 

there are contradictions or impossibilities therein, are to be determined by the 
jury under appropriate instructious. 


Error to Callaway Circuit Court. 
I. W. Boulware, for Plaintiff.in Error. 


I. The court erred in ordering the sheriff to summon a jury 
from the bystanders, not of the regular panel. (Sess. Acts, 
1874, p. 96; State vs. Holmes, 54 Mo., 153.) ‘lhe present 
ease differs from State vs. Pitts, (58 Mo., 556) in this: In 
that case the regular panel of jurors had béen exhausted. In 
this case the court, by verbal order, directed the sheriff to 
summon a jury not of the regular panel. There was no 
venire to the sheriff to summon the jury that tried the pris- 
oner. (3 Mo., 68.) 

II. It was error to permit the witness, Nancy Jones, to 
state the detailed and particular account of the offense and 
the circumstances connected therewith, as told to her by the 
prosecuting witness the day after the alleged act was done. 
(Whart. Cr. Law, 6th Rev. Ed. § 1150; Stephens ve. 
State, 11 Ga.. 225; 15 Ark., 624; 8 Jones, N.C.,19; 1 Phil. 
Ev., 23; 23 Wend., 50; 1 Denio, 19; 10 Grat. [Sup. Ct. App.] 
722; Green|. Ev., 2d Ed., vol. 3, § 213.) 

III. If the prosecuting witness had an opportunity to make 
complaint early after the offense was committed, and failed 
to do so, until compelled by her mother to that step; and 
associated with defendant after the alleged offense, these 
were proper matters for the jury to consider. (Whart. Cr. 
Law, 6th Rev. Ed., § 1149, and authorities there cited; 
4 Blackst. Com., 213; 1 Hale, pp. 628-631; 1 Hawk C., 41; 
Green]. Ev., vol. 3, § 212, and authorities there cited.) 
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IV. The record does not show affirmatively that the de- 
fendant was present in court during the trial. (Wagn. Stat., 
1103, § 15; State vs. Buckner, 25. Mo., 167; State vs. Ma. 
thews, 20 Mo., 55; State vs. Cross, 27 Mo., 332; State ve, 
Shoenwald, 31 Mo., 147; State vs. Braumschweig, 36 Mo,, 
397; 6 Ind., 164; 1 Wend., 91; 1 Ill., 109; 1 Chit. Cr. L,, 
636.) 

V. The record does not show that the defendant was in 
court until brought up in the custody of the sheriff to hear 
his sentence; hence, the judgment of conviction in this case 
cannot be sustained. (State vs. Mathews, 20 Mo., 55, and 
authorities cited.) 


Hockaday, Attorney General, for State. 


I, The instructions given for the State and the defendant 
fairly presented the law to the jury, and the defendant hus 
no cause for complaint. (Bay vs. Sullivan, 30 Mo., 191; 
Gonsolis vs. Gearhart, 31 Mo., 585; Hook vs. Craighead, 35 
Mo., 380.) 

II. If the defendant objected to the manner of summoning 
the jury, he should have objected at the time. His failure to 
object is a waiver of his right now. (See 54 Mo., 153, 274; 
36 Mo., 400.) The act of 1874, for selecting jurors, is merely 
directory. Non-compliance therewith is no ground for a new 
trial. (58 Mo., 556.) 

III. The statement of the prosecutrix to her mother, after 
she was ravished, narrating the factsin connection therewith, 
was competent to go before the jury. Defendant had a right, 
and it was her duty, if innocent, to tell that she had been 
ravished, it was certainly competent for her to narrate how 
it was done. If she had failed to divulge, then it would 
have been claimed in this case, that she vielded to defendant, 
and was not forced. (53 Mo., 267; 40 Mo., 356.) 


Suerwoop, Judge, delivered the opinion of the court. 


The defendant is charged with the crime of rape, alleged 
tu have been perpetrated on the person of a young girl who 
had not attained her fourteenth year. 
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From aught that appears in the record to the contrary, we 
must presume that the regular panel was exhansted or en- 
gaged in other causes, and so it was perfectly competent to 
summon a jury from the by-standers. (State vs. Pitts, 58 
Mo., 556.) Nor was it necessary that a ventre facias should 
jssne to the sheriff for this purpose. (Samuels vs. State, 3 Mo., 
68.) Besides, it does not appear that any objections were 
made or exceptions saved to the manner in which the jury 
was summoned. (Samuels vs. State, supra.) 

IT. 

There was evident error in permitting the mother of the 
prosecutrix to detail the particular facts related to her by her 
danghter at the time of making complaint of the injury. Such 
facts are not admissible in evidence, except when elicited 
from the complainant on cross-examination or brought for- 
ward as confirmatory of her testimony after it has been im- 
peached. The authorities on this point are almost unbrcken 
in their uniformity. (3 Greenl. Ev., 213, cas. cit.) The de- 
fendant’s objections in this regard should therefore have been 
sustained. 

Ul. 

It does not affirmatively appear from the record that the 
defendant was personally present during the trial. This omis- 
sion must result in a reversal of the judgment of conviction. 
(Wagn. Stat., 1103, § 15; State vs. Buckner, 25 Mo., 167; 
State vs. Cross, 27 Mu., 332; State vs. Shoenwald, 31 Mo., 
147 ; State vs. Braumschweig, 36 Mo., 397 ; State vs. Mathews, 
20 Mo., 55.) 

IV. 

The instructions given on the part of the State as well as 
on behalf of the defendant defined with sufficient clearness 
the offense with which the defendant is charged, and the in- 
structions which the court refused to give at the instance of 
the defendant were either faulty as not containing a true ex- 
position of the law, or else were mere comments upon the 
evidence. As this case must be re-tried, it is thought unne- 
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cessary to notice the instructions more in detail, as the court 
below on a re-trial can, if the law of the case is not fully de. 
clared in the instructions asked, of its own motion prepare 
those which will exhibit to the jury in general and appro. 
priate terms, without comment upon the evidence, all the law 
which has any bearing on the facts established by the testi- 
mony. And this duty clearly devolves on the court if not 
entirely satisfied with the instructions asked. (State vg, 
Mathews, 20 Mo., 55; State vs. Hardy, 7 Mo., 609; State ve, 
Schoenwald, 31 Mo., 147.) 
V. 

It is claimed for the defendant that the verdict is wholly 
unsupported by the evidence, and we are cited to the case of 
the State vs. Burgdorf, 53 Mo., 65. But that case is unlike 
the present one in these respects; that here, the prosecuting 
witness was not of such mature yeurs as the prosecutrix in 
that case, and besides the alleged crime here was committed 
at a spot remote from travel, and where outcries would have 
been unavailing. As to whether there were impossibilities 
or contradictions in the story of the girl, these are matters 
which, under appropriate instructions, must be left to the 
triers of the fact by whom alone the degree of credibility 
which should attach to her testimony will be weighed and 
determined. 

The judgment is reversed and the cause remanded. All 
the other judges concur. 
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Sauune County, Respondent, vs. Bens. H. Witson, Appel- 
lant. 






































1. County court— Allowance of claim and issue of warrant in blank—Action for 
money drawn, what will lie—The circuit court of Saline county, under the act ‘ 
of 1867, (Sess. Acts 1867, p. 108) and the subsequent acts on the same sub- 
ject, made an order for indexing the court records for the year 1821, and on 
report that the work had been satisfactorily done, directed the allowance to 
A. of twenty cents per line for such index, and that the same be certified to 
the county court for payment, A. presented the order to the coynty court, 
unaccompanied, however, with any account showing tlie amount of work done. 
And the court on the eve of its adjournment made an order auditing and al- 
lowing the claim in blank, and drew a warrant in blank, with instruction to 
its clerk to insert a sum corresponding with the account, when the same 
should be rendered and to deliver the same to A. Held, that such action, al- 
though taken in good faith, was unauthorized by law; and that the amount 
paid him might be recovered back by the county in suit for money had and 
received. 

2. County courts— Agents of counties to what extent.—County courts are agents of 
their respective counties only in the manner and to the extent prescribed by 
law, and their acts beyond these limits are null and void. 





Appeal from Cooper Circuit Court. 


Shackleford, with Draffen & Williams, for Appellant, 
cited, Wolfe vs. Marshall, 52 Mo., 167; 46 Mo., 200; 2 Den., 
26; 13 Abb. Pr., 300. 


J. P. Strother, with Samuel Davis, for Respondent, cited, 
Wagn. Stat., 414-15, §§ 28-33; St. Louis vs. Gorman, 29 
Mo., 593 ; Cedar Co. vs. Johnson, 50 Mo., 225; State vs. Sr. 
Louis Co. Ot., 34 Mo., 546; Barton Co. vs. Walser, 47 Mo., 
189; Wash. Co. vs. Parlin, 5 Gil., 232; Kelly vs. Sulan, 9 
Mees. & W., 54; 2 Sm. Lead Cas., 542; Reppy vs. Jefferson 
Co., 47 Mo., 66; Reardon vs. St. Lonis Co., 36 Mo., 555; 
St. Louis vs. Alexander, 23 Mo., 488; Wolcott vs. Lawrence 
Co., 26 Mo., 275; Stein vs. Franklin Co., 48 Mo., 167; Zn re 
Saline Co. Subscription, 45 Mo., 52; Cheeley vs. Wiggs, 32 
Mo., 398; State vs. Clark Co. Ct., 41 Mo., 44; State vs. 
Cooper Co. Ot., 17 Mo., 507; 1 Sto. Eq., §§ 133-4; Ray Co. 
vs. Bentley, 49 Mo., 236; Parker vs. State, 7 Mo., 194; Ma- 
rion Co. vs. Moffett, 15 Mo., 605; United States vse. Kirk- 
patrick, 9 Wheat., —-; United States vs. Van Zant, 11 Wheat., 
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184; 44 Mo., 479; Boggs vs. Caldwell, 28 Mo., 588; Marion 
C>. vs. Phillips, 45 Mo., 75; Owens vs. Anderson, 49 Mo., 
378. ' 


Surrwoop, Judge, delivered the opinion of the court, 


This action is brought to recover from the defendant the 
sum of $3,296.20, alleged in the petition to have been with. 
out consideration, and fraudulently, obtained from the plain- 
tiff by the defendant. In May, 1870, the Saline circuit court 
made an order under the provisions of the act of 1867 (Sess, 
Acts 1867, p. 108), and of acts subsequent thereto and 
amendatory thereof, for indexing the records of that court 
from the year 1821. Ata subsequent term, upon the report 
by those appointed for that purpose, that the work was satis. 
factorily done, an order was entered allowing the defendant 
the sum of twenty cents for each and every index (or line) of 
each case in both the direct and inverted indexes, and that 
the same be certified to the county court of Saline county, 
Missouri, for payment. The defendant presented to the Sa- 
line county court a certified copy of that order, unaccompa- 
nied, however, by any account as to the amount of work 
done. The county court laboring under the impression that 
it had no discretion in the matter, but was bound by the rate 
of compensation fixed for the defendant’s services by the cir- 
cuit court, and influenced by the representations of the de- 
fendant, that the term of his office (that of circuit clerk) 
would expire before the re-assembling of the county court, 
and that he was therefore desirous of closing up the matters 
pertaining to his office, before retiring, and that although the 
work was not quite complete, yet would be in a few days, 
and when so completed an account of the same would be ren- 
dered, made an order auditing and allowing the claim of the 
defendant in blank, and drew a warrant in blank in his favor, 
with instructions to the clerk that when the defendant’s ac- 
count should be rendered, the blanks in the order and war- 
rant should be filled in accordance with such account, if ascer- 
tained to be correct, and the warrant delivered to defendant, 
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and this was accordingly done by the clerk of that court, after 

adjournment and in vacation, The warrant thus procured 

was for the sum of $4,096.20. The account exhibited to the ; 
| 
| 
| 
| 
! 































clerk of the county court was a mere brief memorandum, sign- 
ed by defendant’s deputy, as follows: “Number of cases in- 
dexed in circuit court records 20481x20—$4,096.20. four thou- 
sand and ninety-six 20. J. VANDYKE.” 

The evidence shows clearly that the amount specified in 
the warrant and received by defendant was far in excess of 
the reasonable value of the services performed, and in the 
absence of statutory provision a reasonable compensation was 
all he was entitled to. He denied all allegations of fraud in 
his answer; and in the view we take of this case it is wholly 
unnecessary to discuss that topic, as our decision can be 
based on a point on which there is no conflict of evidence, 
and should be none of opinion. That point is this: that the 
county court, however pure its motives—and there is nothing 
in the record to impugn them—acted beyond all scope of le- 
gitimate authority, when it professed to audit a claim which 
had not been presefited, whose amount was not ascertained, 
and when causing an entry of the allowance of that claim 
as well as the warrant to issue therefor to be left blank as to 
tie amount, with orders to the clerk to fill the blanks thus 
left. In so doing, the county judges manifestly abdicated 
their jurisdiction; bntconferred none on their clerk. County 
courts are only agents of their respective counties in the 
manner and to the extent prescribed by law. So long as 
they continue to tread in the narrow pathway allotted to 
their feet by legal enactment, their acts are valid, but when- 
ever they step beyond, their acts are void. 

Numerons decisiotis of this court enunciate and illustrate 
this well settled rule. (Wolcott vs. Lawrence Co., 26 Mo., 
272; Ruggles vs. Collier, 43 Mo., 353; Steines vs. Franklin 
Co.. 48 Mo., 167; Jefferson Co. vs. Cowan, 54 Mo., 234.) 

Viewed in this light, the order allowing the defendant’s 
claim and the warrant issued therefor, possess no legal va- 
lidity and oppose no barrier to the suit of the plaintiff; and 
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the case stands here precisely as if the defendant had, with. 
out even the semblance of authority, drawn the money from 
the county treasury: in which case there could arise no doubt 
but that an action for money had and received, which is the 
nature of the present suit, would lie for the recovery of the 
money thus obtained. 

Since, therefore, in contemplation of law, no order was 
made allowing the defendant’s claim, nor warrant issued there. 
for, it is not within our purpose or province to discuss the 
points raised by the defendant’s declarations of law, as to the 
effect to be given to acts which never had a legal existence, 
or to decide what would have been the result on the plain. 
tiffs rights, had the county court really made an order of al- 
lowance, and issued a warrant in term time, and in due ae 
cordance with law. The trial court gave judgment for the 
plaintiff in the sum of $1,885.13, and its judgment is affirmed, 
Judge Vories absent. The other judges concur. 





Jabez H. Porrer, Respondent, vs. Henry McPuerson ef al., 
Appellants. 


1. Practice, civil—Instructions—Refusal of, proper, when.—There is no error in 
refusing an instruction, the substance of which is given in another form. 

2. Contract—Percentage of payment reserved till completion of work—Stipulation 
of forfeiture in case of non-performance— Rules as to damayes.—By the terms 
of a contract between A. and B. for constructing a railroad, payments were to be 
made by A. in montlily instalments, ten per cent. being reserved by him until the 
completion of the work “as a security for the faithful performance of the con- 
tract ;” and in case of certain breaches in the agreement on the part of B., the 
amounts reserved were to be “absolutely forfeited” to A. Held, that amounts 
to be so retained were not liquidated damages for such breaches, but B. could 
recover the entire sum agreed upon less the damages which in fact might be sus- 
tained by reason of his non-compliance with the contract. 


Appeal from Moniteau Circuit Court. 
Draffen § Williams, for Appellants. 


John Cosgrove, for Respondent, cited Woodson vs. Skin- 
ner, 22 Mo., 13; Simms vs. State Ins. Co. of Hannibal, 47 
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Mo., 54; Sedgw. Meas. Dam., pp. £19, 441; Jennison vs. Gray, 
99 lowa, 537. 
Hoven, Judge, delivered the opinion of the court. 


On the 26th day of March, 1860, the defendant, McPher- 
gon, entered into a contract with the Tebo and Neosho Rail- 
road Company for the performance of certain work in the 
construction of its road-bed-in Cooper county, Missouri, in 
which contract the defendant, Barnes, subsequently became 
interested with him asa partner. On the 20th day of April, 
1870, a contract was made by Thompson & Stewart with 
McPherson, to which the defendant, Barnes, also became a 
party, to execute and complete by November 15, 1870, accord- 
ing to certain specifications, a portion of the work of con- 
struction of said road-bed undertaken by McPherson, for 
which Thompson & Stewart were to be paid by the defend- 
ants, monthly, upon monthly estimates to be made by the 
. engineer of the company, of work done during the previous 
month, ten per cent. of the estimate being in all cases retained 
by the defendants until the completion of the work as a se- 
eurity for the faithful performance of the contract. This con- 
tract remained in force until September 3, 1870, and under 
it work was done by Thompson & Stewart to the amount of 
$21,815.99, the whole of which sum was paid by defendants 
to said Thompson & Stewart, save the reserve on the monthly 
estimates, which aggregated on said September 3, 1870, the 
sum of $2,143.60, and which remained unpaid. On the last 
mentioned date Thompson & Stewart made the following 
indorsement on this contract: “ We, the undersigned, parties 
to the foregoing, do hereby acknowledge that we have for- 
feited all privileges under the within contract by our non- 
compliance with its stipulations, and agree that this forfeiture 
and annulment shall take effect from and after the 31st of 
August, 1870. 

“Signed at Boonville, Sept. 3, 1870. 

@ “J. W. Tompson, 
“FE. Stewart.” 
16—VvoL. LXI. 
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The reason for making this indorsement nowhere plajuly 
appears, but on the same day on which it was made, Thom 
son & Stewart entered into another contract with McPhep. 
sou & Barnes for the completion of a portion of the work em. 
braced in the first contract, and at the same prices therein 
fixed. The work to be done was designated in the first cop. 
tract as “ the cleaning and grubbing, graduation and masonr 
required to complete the portion of the Tebo and Neosho 
Railroad hereinafter described, viz: sections No. 11, 12 and 
13, as indicated on map and profile of the northeastern exten. 
sion of said railroad, and the masonry on the while line ex. 
tending from Pettis county line to Boonville ;” and in the. 
second contract it was designated as “ the clearing aud grub- 
bing, graduation and masonry required to complete the por- 
tion of the Tebo and Neosho railroad hereinafter described, 
viz: on sections 11, 12 and 13, between stations numbered 
543 and 683, including also the bridge masonry of two abnt- 
ments and one pier at La Mine river crossing.” Both con. . 
tracts required the work to be completed by November 15, 
1870, unless it should be suspended or delayed by the act or 
wish of the defendants, in which event additional time for 
its completion was to be granted. The second contract con- 
tained, in addition to the stipulations embraced in the first 
contract, the following clause: “ After the completion under 
this contract of all the work aforementioned, the party of the 
second part, [defendants] will pay over also the amount of re- 
served per centum thereon, to-wit: on the total amount of 
final estimates by the engineer at the above prices for all work 
on sections 11, 12 and 13.” 

The second contract also contained a provision that in the 
event Thompson & Stewart failed to comply with the require- 
ments of their contract, by neglecting or refusing to employ 
such force as the defendants should require, or should persist 
in doing their work in an improper manner, or should em- 
ploy improper persons, or in any manner neglect or evade 

‘the performance of theireobligations, the defendants could, 
after giving five days written notice to the person in charge, 
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if the evil complained of should not be remedied to their 
satisfaction, declare the contract forfeited, and in such case it 
should immediately cease and be void, and the defendants 
could relet the work; and in case of such declaration of for- 
feiture, the ten per cent. of the monthly estimates retained by 
the defendants should be absolutely forfeited to them; or in 
case Thompson & Stewart should suspend their work in such 
manner as to work an abandonment of the same, in the opin- 
jon of the engineer of the railroad company, the contract was 
to be null and void, and the reserved per cent. should go to 
the defendants. 

On the 10th day of October, 1870, Stewart sold and trans- 
ferred to the plaintiff all his interest in the contract aforesaid. 
Potter took Stewart’s place in the firm, and Thompson & 
Potter proceeded with the work as partners under the con- 
tract. There was testimony tending to show that at the time 
Potter purchased the interest of Stewart in this contract, the 
defendant, Barnes, was present, or was consulted, and Potter 
stated that the time allowed for the completion of the work 
specified in the contract was insufficient, and Barnes promised 
before his purchase, that in the event the work progressed 
satisfactorily, the defendants would extend the time if it should 
be found to be too short. Difficulties of various kinds arose 
in the prosecution of the work; Thompson & Potter dis- 
agreed ; discussions arose among the laborers; Thompson’s 
personal habits seriously impaired his efficiency as a super- 
visor of the work, and the plaintiff testifies that he thereupon 
solicited the engineer, in pursuance of an understanding pre- 
viously had with him, to suspend the work in order that he 
might get rid of Thompson, and that the engineer did so on 
the 23d day of December, 1870. Upon the same day the de- 
fendants gave notice of forfeiture of the contract for failure 
to complete the work in the time prescribed, and for improper 
and unsatisfactory management. Work was done for some 
time after this date, and was recognized and accepted by the 
defendants. Thompson & Potter never completed the entire 
work. They andthe defendants failed to agree on a settle- 
ment, and, in 1871, Thompson sold and assigned to the plain- 
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tiff, Potter, all his interest in the claims and demands of the 
firm against the defendants for the work and labor done by 
them, and Potter, in 1872, instituted the present suit for the 
value of said work and labor, the items of which, together 
with the payments made thereon, were set forth in an account, 
and asked for judgment for the-sum of $7,206.29 and inter- 
est. 

The defendants, in their answer, claimed a credit of $509.03, 
not allowed by the plaintiff; set up the contracts hereinbe- 
fore mentioned, and the breach and forfeiture thereof, and 
averred that they had been damaged by the breach in a sum 
larger than the amount of the per cent. reserved. They ad- 
mitted, however, that the sum of $3,356.76 was due to the 
plaintiff on account of said work, and made a tender thereof. 
No testimony was offered by the defendants to show that they 
had suffered any damage by reason of the failure of Thomp- 
son and Potter to complete their work according to contract. 
The amount reserved by the defendants, under the first con- 
tract, was admitted by them, in their answer, to be $2,143.60, 
and under the second contract, $1,197. There was a verdict 
and judgment for the plaintiff for the sum of $6,060.16, and the 
defendants bring the case here by appeal, and assign as error 
the action of the circuit court in giving the first, third, fourth 
and sixth instructions asked by the plaintiff, and in refusing 
the seventh, eighth, ninth, tenth, eleventh and twelfth in- 
structions asked by the defendant. 

The first instruction given for the plaintiff told the jury in 
effect that if they believed the plaintiff had purchased the in- 
terests of Thompson & Stewart in the contracts with the de- 
fendants, they would find for him the amount admitted br 
the defendants to be due, together with the sum of $1,197, 
admitted by them to have been retained as the ten per cent. 
reserve under the second contract, and also such portion of 
the sum of $2,143.60 as they should find was reserved from 
the monthly estimates for work done on sections 11, 12 and 
13, unless the jury should believe that the defendants sus- 
pended said work, and that such suspension was for sufficient 
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reasons, and in the manner and form designated in said second 


contract. 
The third instruction submitted to the jury the question 


whether the notice stopping the work was given by defend- 
ants in good faith, and for the reasons therein stated. 

The fourth instruction simply stated that the work sued 
for had been performed, and had not been paid for. 

The substance of the sixth instruction was that if the work 
was suspended by the mutual understanding of the plaintiff 
and defendants that it should not be further prosecuted, then 
plaintiff was entitled to recover the value of the work done, 
Jess the amount paid by the defendants. 

We see no error in these instructions. 

The first instruction given at the instance of the defend- 
ants was that plaintiff could not recover the reserved per cent. 
unless the jury believed that the failure of Thompson & Pot- 
ter to complete the work according to contract was not their 
fault, or that it was by the consent and agreement of both 
contracting parties that the work was stopped. 

The second instruction given at the instance of the defend- 
ants, is as follows: “ By the pleadings of the plaintiff and the 
defendants in this cause, it is admitted.as true that the sum 
of $3,356.76 is due and owing for work and labor done under 
the contract read in evidence, and that amount of money was 
tendered by the defendants to the plaintiff, Potter, on the 3d 
day of January, 1872, and the only issues for the jury to,de- 
cide in this case, are the two questions in relation to the 
$509.03 that the defendants claim in their answer was paid, 
and the reserve ten per cent.; and if the jury find from the 
evidence that the defendants paid the said $509.03 as stated 
in their answer, then the only remaining question for the jury 
to decide is as to the reserve per cent. mentioned in the two 
contracts read in evidence, marked exhibits A. and B.; and 
the jury are instructed that as to the ten per cent. reserve for 
the work done nnder the contract marked exhibit A., the 
plaintiff cannot recover any portion of said reserve if they find 
that said reserve was forfeited by Thompson & Stewart; and 
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the jury are instructed that the written indorsement on said 
contract, if the same was signed by Thompson & Stewart, ig 
a forfeiture in law of said per cent., and the jury must so find, 
unless the jury should further find from the evidence that the 
work under the last contract, marked “ B.,” was abandoned 
by the mutual consent of plaintiff and defendants, or that the 
defendants wrongfully prevented the plaintiff from complet. 
ing the same. 

The third, fourth and fifth instructions given for the de. 
fendants, enunciated, though in varied phraseology, substan. 
tially the same proposition, and were all to the effect that the 
plaintiff conld not recover the reserve per cent. unless the 
suspension of the work was by mutual consent of the parties, 
or the wrongful act of thedefendants. The defendants’ sixth 
instruction given by the court related to the financial condi. 
tion of the Tebo and Neosho Railroad Company, and needs 
no notice, Defendants’ seventh instruction, the refusal of 
which is complained of here, stated in substance that if the 
plaintiff and Thompson neglected and mismanaged the work, 
and, after notice from the engineer, refused to correct the 
evils complained of and abandoned the work, and defendants 
declared the contract forfeited therefor, plaintiff cannot re 
cover the reserve per cent. This instruction only stated in 
another form what had already been announced to the jury 
in the third, fourth and fifth instructions which were given, 
and there was no error in refusing it. 

The eighth instruction declared that if the engineer noti- 
fied Thompson & Potter to suspend work and they did 80, 
and afterwards failed to complete the same, plaintiff could 
not recover the per cent. reserved. This was clearly wrong, 
and was properly refused. If the work was arbitrarily sue 
pended and its completion prevented by the engineer or the 
defendants, or if the notice had been given by direction of 
defendants, and in pursuance of an understanding with the 
plaintiff, on which point there was some testimony, it cer 
tainly could not affect the plaintiff's rights. 

The ninth instruction declared that an arrangement of the 
plaintiff with the engineer for the suspension of the work, 





OCTOBER TERM, 1875. 





Potter v. McPherson et al. 





gnch as was testified to by the plaintiff, was an abandonment 
of the work. It was not necessarily so. 

The tenth instruction stated that plaintiff could not recover 
the per cent., unless defendants actually prevented Thomp- 
son & Potter from completing said work by some wrongful 
act, and the eleventh declared that there was no evidence of 
avy such prevention. Both of these instructions were rightly 
refused. 

The twelfth was to the effect that the plaintiff was estopped 
by the pleadings from denying the authority of the engineer 
to stop work. Admitting this to be true, we do not think it 
had any material bearing upon the case. 

The second instruction given for the defendant and the 
first one given at the instance of the plaintiff, present, sub- 
stantially, the same view of the case. Both seem to proceed 
upon the theory that the per cent. reserved under the first 
contract, as well as that reserved under the second contract, 
was, by virtue of the provision in the second contract hereto- 
fore quoted, to be paid by the defendants on the final estimate 
of all the work done on sections 11, 12 and 13, unless there 
should be a forfeiture of the rights secured by the second con- 
tract, and we understand the same construction to be given to 
this clause by the defendants in their answer. The jury evi- 
dently found that the work was discontinued by the consent 
of the parties, or at least under circumstances which did not 
work any forfeiture of the contract, and we are not disposed 
to disturb their finding. 

But apart from this view of the case, which was the con- 
trolling one taken at the trial, the plaintiff was on other 
grounds entitled to recover the per cent. reserved under both 
contracts. The ten per cent reserved was not in the nature 
of liquidated damages, but was simply a sum placed by the 
contract in the hands of the defendants as a security for the 
faithful completion of the contract, notwithstanding it was 
stipulated that it should be forfeited to the defendants upon 
a breach of the contract. To hold otherwise in such a case 
would produce the grossest inequality and injustice. The 
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amount forfeited might bear no just relation to the damage 
suffered. The more nearly the contract approached comple. 
tion, the greater would be the reserve, and the less would be 
the damage. As the damage diminished, the sum forfeited 
would increase. The sum reserved being only « security, the 
plaintiff was entitled to recover the whole value of the work 
and labor done, less the damages sustained by the defendants 
by reason of the failure to complete the contracts. Here the 
defendants have neither proved nor attempted to prove any 
damage, and they cannot therefore retain any portion of the 
sum reserved, 

The amount admitted by the defendants to be due to plain. 
tiff was $3,356.76. The sum reserved under the first contract 
was admitted to be $2,143.60, and that under the second con- 
tract $1,197. The credit of $509.03 was estimated by the 
defendants in arriving at the balance of $3,356.76 admitted 
by them to be due, and it is quite apparent from the verdict 
that the jury must have allowed it to them again. The de 
fendants have no reason to complain of the judgment on the 
record presented, and it will be affirmed. 

All the judges coneur, except Judge Vories, who is absent. 


— * 
av 





Anna E. Mutter, ef al., Plaintiffs in Error, vs. H. W. Me 
Couns, ef al., Defendants in Error. 
1. Miller vs. Bledsoe, ante p. 96, affirmed. 
Error to Crawford County Circuit Court. 

P. E. Bland with A. McElhinney. for Plaintiffs in Error. 

J. C. Riskaddon, for Defendants in Error. 

Napron, Judge, delivered the opinion of the conrt. 

The judgment in this case must be reversed, beeanse the 
court gave the same instruction that was given in the case of 
Aun. E. Miller e a?. vs. Bledsoe, ante p. 96, and of same plain- 
tiffs vs. English. In regard to the other points in the case, 
we need only refer to our opinion in the case against Bledsoe. 

The judgment is reversed and the cause remanded. The 
other judges concur. 
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Joseru C. Hiaatns, Respondent, vs. Gro. E. Turner, Ap- 

pellant. 

1. Landlord and tenant—Lease fraudulently obtained from one in possession— 
Purchase of landlord's title.—Where a lessee goes in under a landlord already 
in possession he cannot question his landlord’s title. But if he be himself in 
possession, and the lease is unfairly or fraudulently obtained from him, he may 
defend against the title of the lessor. And the tenant may set up against his 
jundlord the title of the latter, procured by himself either by a direct convey 
auce or by operation of law, as by a purchase of a tax-title, or that acquired 
under execution sale, during the term of his lease. The lease is thereby extin- 
guished, and the tenancy ceases. 


Appeal from Pettis County Circuit Court. 
Snoddy & Bridges, tor Appellant. 


A lease unfairly obtained from a party in possession of 
the land will not prevent him from contesting the title of the 
jessee. (Tayl. Land]. & Ten., § 7035.) 

A tenant may acquire and set up a title consistent with 
that admitted by the demise, as, if he purchased the premises 
ata tax-sale made during histerm. (See Tay]. Land]. & Ten., 
§ 705; also, Miller vs. McBride, 14 Serg. & R., 382 ; Brown vs. 
Dysinger, 1 Rawle, 408; Hockenburyvs. Synder, 2 Watts & S., 
240; Newman vs. Butler, 8 Watts, 51; Gleimn vs. Rise, 6 Watts, 
44; Isuac ve. Clark, 2 Gill, [Md..] 1; Miller vs. Bonsadon, 
9 Ala., 317.) So if he buy in a whole or part of the lessor’s 
title, ata tax or executive sale, or by private purchase, it is a 
proportionate defense to a suit for rent or possession. (Nellis 
vs. Lathrop, 22 Wend., 121; Eversten vs. Sanger, 2 Wend., 
507; Biscoe vs. Madden, 17 Ark., 546 ; Elliott vs. Smith, 23 
Pa. St., 131; Genge vs. Putney, 4 Cash., 358.) 


Crandall § Sinnett, for Respondent. 


Appellant entered into the possession of the lot in contro- 
versy as tenant of respondent, Higgins, and peaceably oceu- 
pied the land under the lease. He is estopped from disput- 
ing the title of his landlord, Higgins. (Grant et al. vs. White, 
#2 Mo., 285.) 
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In suit by landlord against tenant for rent due and posses. 
sion of leased premises, the tenant cannot set up an ontstand- 
ing title, purchased during pendency of lease. (Lass yg, 
Eisleben, 50 Mo., 122.) 

If the tenant wishes to assert title, he must surrender pog. 
session of the leased premises and bring his action of eject 
ment. (Boyd et al. vs. Jones, 49 Mo., 202.) 


Waener, Judge, delivered the opinion of the court. 


The exceptions in this case arise out of the action of the 
court in rejecting testimony offered by defendant. The pro. 
ceeding was under the landlord and tenant act, to recover rent 
and the possession of premises leased by the plaintiff to de 
fendant. At the trial the defendant offered to prove that he 
was induced to lease the premises by plaintiff's agent falsely 
and fraudulently representing that plaintiff was the landlord 
and entitled to the possession, when in fact the plaintiff was 
not the landlord, nor the possessor of the lot at the time the 
lease was made. Defendant further offered to show that he 
had a tax title to the lot consistent with the title claimed by 
the plaintiff, and that he purchased the tax title during the 
the term included in the lease. All this evidence was ruled 
out. No principle of law is better settled than that a tenant 
cannot dispute his landlord’s title; so long as the tenant is 
not expelled, he has, as a general thing, no right to question 
the title of his landlord. He cannot deny the right to demise 
at the time of making the lease. Nor can he defend on the 
ground that he has acquired an outstanding title adverse to 
that of the landlord. But does the estoppel extend any 
further? Mr. Taylor, in his treatise on Landlord and Tenant, 
after laying down the principle as uniformly recognized by 
the whole current of the authorities, proceeds to say: “But 
a lease unfairly or fraudulently obtained from a party already 
in possession of the land, will not prevent him from contest- 
ing the title of the lessor, and a tenant may acquire and set 
up title consistent with that admitted by the demise ; as, if 
he purchase the premises at a tax sale made during his 
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term.” (Tayl. Land. & Ten., § 705.) ‘The cases all concur in 
declaring that a lease unfairly or fraudulently obtained from 
a party in possession of the Jand will not prevent the lessee 
from contesting the title of the lessor. But in the present case 
the rejected evidence in reference to the fraud and unfairness 
did not propose to show that the defendant was in possession 
at the time of the alleged misrepresentations, or when the 
Jease was executed. The rule only applies where the tenant 
js induced, while in possession, to acknowledge a wrong Jand- 
lord ; but if he goes in under a landlord, it makes no differ- 
ence how defective his title is, he cannot defend against it by 
setting up an adverse title. So far, therefore, as this point is 
concerned, the court decided rightly. 

But the rule does not preclude the lessee from acquiring 
the title of his lessor, either by a direct conveyance from the 
lessor or by an equivalent one through operation of law. 
Where a lessee purchases the lessor’s reversion at a sheriff's 
sale on an execution against the lessor, or acquires his inter- 
est in it as a redeeming creditor, the operation is the same 
as if the lessor had granted and conveyed the reversion to the 
lessee, and it will be available as a bar for rent or posses- 
sion. (Tayl. Land. & Ten., § 629; Nellis vs. Lathrop, 22 
Wend., 121.) In Nellis vs. Lathrop, supra, Judge Cowen 
said: “If the landlord part with his title, pending the lease, 
the duty of the tenant, including that of paying of rent, is 
due to the assignee, and should the tenant buy in the assignee’s 
right, the lease would be extinguished. So should the land- 
lord sell and release to the lessee. In these cases no action 
would lie for the rent. Therefore, if there had been a sheriff's 
sale of the whole reversion in the demised premises, and the 
defendant had redeemed or purchased under the judgment, no 
action could have been sustained ; for a purchase or acquisi- 
tion of title under a judgment against the lessor is the same 
thing as if he had granted by deed. It is, to be sire, acquiring 
title indirectly, and by operation of law from the lessor; but 
it comes through his act and consent or his neglect, and is 
therefore the same in legal effect as if he had granted or de- 
vised the reversion.” 
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Public policy and reason both combine.to require that g 
tenant shill never be permitted to controvert his landlord's 
title, or set up against him a title acquired by himself during 
the tenancy,which is hostile to or inconsistent in character with 
that which he acknowledged in accepting the demise. But 
a tenant may acquire a title under the landlord or a congig. 
tent title, and set it np asadefense. Wiiere by a direct grant 
from the lessor to the lessee, the title is ubtained, there can be 
no question but that the lease is extinguished and the tenancy 
ceases. The same result follows if the demised premises are 
sold on execution undera judgment against the lessor. The 
bidding is open to all the world, and the tenant has the same 
right to buy that any other person possesses. 

If he purchases, he then becomes vested with his landlord’s 
title, not a hostile or adverse title, and is in possession in his 
own right. The case is the same when applied to a purchaser 
ata tax sale. The tax collector, like the sheriff in an execn- 
tion, is the agent of the debtor to sell his property to satisfy 
a charge or lien existing against it. The title is acquired in- 
directly and by operation of law, but it is by the act or neg- 
lect of the party, and has the same legal effect as if he had 
made a private conveyance. In such a sale the tenant may 
purchase equally with any person, and the title that he ae- 
quires is the landlord’s title, and he may avail himself of it 
as a defense even against his landlord or lessor. The evi- 
dence of title by tax deed was therefore admissible, and be- 
cause it was ruled out, the judgment will be reversed and 
the cause remanded. 

All the other judges concur. 
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Mary A. Survey, Plaintiff in Error, vs. AtpHonso Summer, 
et al., Defendants in Error. 


1. Practice, civil—Failure to ask instructions—Review of case above, how affected 
by.—A case muy he reviewed on exceptions saved notwithstanding no instrue- 
tions were asked in the court below. 

@ Forcible entry and detainer—Defense of homestead entry.—In suit by a land- 
lord for a forcible entry and detainer, a certificate of homestead entry granted 
to the tenant, cannot be interposed as adefense, because Ist. the title to tlie 
property cannot be tried in such proceeding, and 2d. the title so set up would 
be antagonistic to that of the landlord. Where, however, the tenant procures 
the title of his landlord either by direct conveyance or through the operation 
of law, as by tax sale, it may be set up as a defense. 

§. Husband and wife—Rent of wife's land—Release of by husband.—The husband 
has no power, by parol, to release a tenant from payment of rent on the wife’s 
land. 

4. Forcible entry and detainer—Jurisdiction of justice as to damages.—In actions 
of forcible entry and detainer the jurisdiction of the justice, in the matter of 
damages, is not limited to three hundred dollars, 

5. Forcible entry and detainer—Description of property, what sufficient.—In an 
action of forcible entry and detainer brought in the county of Morgan, 
the property in dispute was described in the complaint as “South of Ozage 
River,” whereas the county was north of it. But enough was recited elsewhere 
in the complaint to identify the property with land shown to be situated in 
Morgan county. Held, that the words describing it as “South of Osage River” 
might be rejected as surplusage, and that the description was sufficient.for the 
purposes of that action. Great strictness and accuracy of description is not 
essential in these complaints. 

6. Bill of exception—Recital of as to evidence preserved—Under rule 7, of the 
Rules of the Supreme Court, (48 Mo.) the bill of exceptions need not recite 
that all the evidence is preserved therein. 

4. Forcible entry and detainer— Written demand.—In suit for unlawful entry and 
detainer, no previous written demand for possession of the premises is ne- 
cessary. 


Error to Morgan Circuit Court. 


James 2. Spurlock, for Plaintiff in Error, cited in argu- 
ment, Wagn. Stat., 646, § 26; 2 Greenl. Ev., §306; Parker 
vs. Raymond, 14 Mo., 535. 

4.W. Anthony, for Defendant in Error, cited in argument 
Wagn. Stat., 642, § 3; 655, § 15; 879, §§ 12, 13; 380. §5;1 
Green]. Ev., ch. 2, p. 6. e¢ seg.; 27 Mo., 434; 38 Mo., 363; 
80 Mo., 488; 18 Mo., 509; 19 Mo., 118; id., 642; 26 Mo., 
601; 27 Mo., 101; Wagn. Stat., 807-8, &§ 2, 3; 647, § 31. 








JEFFERSON CITY. 








es 






Silvey v. Summer et al. 





et 









Surerwoop, Judge, delivered the opinion of the court. 


One Marshall Bartlett rented of Martin Silvey, in 1867, a 
certain tract of land in Morgan county, claimed to be owned 
by the wife of the latter. The rent for that year was paid 
and the place re-rented for one year to date from the Ist of 
March, 1868, until a corresponding period in the following 
year. The rent for the second year not having been paid, 
the present proceeding was instituted for the alleged unlaw. 
ful detainer, for damages, and the accruing rents. During 
the pendency of that action, Martin Silver, former co-plaintiff 
of the present plaintiff, has died, as has also Marshall Bartlett, 
the original defendant, and this suit has been revived in the 
name of the surviving plaintiff, and against the administrator 
and heirs of Marshall Bartlett. An appeal from the judgment 
of the justice who tried the cause, was taken to the circuit 
court, where, on trial anew, the defendants had judgment. 


ie 

Although no instructions were asked in the court below, 
vet this alone will not prevent this court from reviewing the 
the action of the lower court, since exceptions were taken in 
other particulars; and the authorities cited by defendants 
(Soutier vs. Kellerman, 18 Mo., 509; Clemens vs. Broomfield, 
19 Mo., 118; Moore vs. Turner, ib. 642), to sustain the view 
that instructions must of necessity be given or refused in or- 
der to have the cause passed upon here, afford that theory no 
support whatever; on the contrary, the case of Moore vs. 
Turner, supra, gives recognition to the idea that exceptions 
may be saved, and acted upon in this court, not involving the 
giving or refusing of instructions. 

II. 

The chief ground of the exception taken by plaintiff was 
the action of the trial court in permitting the defendants to 
offer as evidence in defense of the action, a certificate of home- 
stead entry, bearing date February 29, 1869, and granted to 
Marshall Bartlett for the premises in dispute by the register 
and receiver at Boonville. This exception was clearly tenable 
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for various reasons. Section 26, p. 646, Wagn. Stat., of for- 
cible entry and detainer act, provides that “ the merits of the 
title shall in no wise be inquired into, on any complaint which 
shall be exhibited by virtue of the provisions of this chapter.” 
On this point the adjudications of this court have been uni- 
form, and could not under such a plain expression of the le- 
gislative will have been otherwise. (Stone vs. Malot, 7 Mo., 
158; Keyser vs. Rawlings, 22 Mo., 126; Krevet vs. Meyers, 
94 Mo., 107; Spalding vs. Mayhill, 27 Mo., 377; Gibson vs. 
Tong, 29 Mo., 133; Beeler vs. Cardwell, 33 Mo., 85; Harvie 
vs. Turner, 46 Mo., 444; Van Eman vs. Walker, 47 Mo.,169.) 
III. 

But it is attempted to exempt this case from the operation 
of the statutory rule, by endeavoring to show a contract be- 
tween Silvey, the husband, and Bartlett, the tenant, whereby 
the former agreed with the latter that if he would enter the 
tract under the homestead law, he, Silvey, would not demand 
any more rent. The language of Silvey could not be tortured 
into a contract, but even if it could, it could not prejudice in 
the least the right of the wife. Without her concurrence by 
deed, duly executed and acknowledged, it would be impos- 
sible for the husband to sell the “ rents, issnes and products” 
of her land, or the land itself, or any interest therein, even 
that which he acquired by reason of the marriage. (Wagn. 
Stat., 935, § 14.) By parity of reasoning it would be out of 
the lhusband’s power, by mere parol, to release the tenant from 
discharging the obligations incident to his existing tenancy. 

IV. 

Again, the certificate of the homestead entry was inadmis- 
sible for another reason. A tenant cannot dispute the title of 
his landlord. (Walker ve. Harper, 33 Mo., 592; Pentz vs. 
Kuester, 41 Mo., 447.) What is meant by this is that a ten- 
ant cannot set up an outstanding or antagonistic title to that 
of his landlord. If, however, a tenant has acquired his land- 
lord’s title, either directly or through the medium of a tax-sale, 
as was decided at the present term in the case of Higgins vs. 
Turner, the rule spoken of does not apply. 
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Vv. 

There is nothing in the point that the damages claimed in 
the complaint, $300, exceed the jurisdiction of a justice of the 
peace. The statute has made no limit in this regard, and we 
would not be authorized in making one. Nor is there any. 
‘thing in the other jurisdictional question raised by defend. 
ants, that the complaint, by alleging that the property in 
dispute, the S. E. frac. quarter, section 30, T. 40, R. 18, is 
south of the Osage river, shows upon its face that the justice 
had no cognizance of the action; for other portions of the 
complaint show that the property in qnestion was the same 
property as that rented to Marshall Burtlett, and the location 
of the land thus described, was shown by more than one wit- 
ness to be in Morgan county, and, therefore, within the juris 
diction of the justice. So that the words, “south of the Osage 
river,” may be rejected altogether, and still there would be 
enough left whereby the property would be indentified. In 
addition to that, an examination of a sectional map of this 
State, discloses that although Morgan county lies north of 
the Osage river, yet in consequence of a large bend in that 
stream, the land in suit is in fact on the south side of that 
bend, but still in Morgan county. Great strictness and ac- 
curacy in these complaints has not been dcemed essential 
heretofore. In Tipton vs. Swayne (4 Mo., 98), the premises 
were described as “one house and one garden,” and held sufii- 
cient. So, also, in Walker vs. Harper (833 Mo., 592), it was 
not alleged that the property which was in the city of St. 
Lonis, was in the ward where suit was brought, and beyond 
whose limits the justice had no jurisdiction ; and yet the des- 
cription was held well enough. 


VI. 

Under rule 7, it is not necessary that the bill of exceptions 
should recite that all the evidence is preserved therein, as 
this will now be presumed. (See New Rules Sup. Ct., adopted 
October term, 1871, Vol. 48 Mo.) 
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VII. 

There is only one remaining point to be discussed. It was 
not raised during the progress of the trial, but as this cause 
must obviously be re-tried, it is thonght best to notice it, es- 
pecially as it is also alleged in support of the judgment ren- 
dered. It is this, that no demand in writing was made for 
the possession of the premises, prior to instituting suit. None 
was necessary. (Wagn. Stat., 880, §14; Young vs. Smith, 
98 Mo., 65; Alexander vs. Westcott, 37 Mo.. 108; Andrae 
vs. Heinritz, 19 Mo., 310; Grant vs. White, 42 Mo., 285. 

The judgment must be reversed and the cause remanded. 
All the other judges concur. 





Atrrep Urron, Plaintiff in Error, vs. Nick Suertocx, De- 

fendant in Error. 

1, Justices’ court—Audgment without proper service—Appeal to circuit court— 
Setting aside of judgment, when proper.—Where a transcript from a justice’s 
court shows judgment rendered against two or more defendants without suffi- 
cient service, the judgment may be dismissed by the circuit court on motion 
as to those who appeal, but as to parties not appealing such action is im- 
proper. 

2, Texas eattle act, jurisdiction of justice under.—Justices of the peace have jur- 
isdiction of actions for damages received by reason of the introduction of 
Texas cattle into this State. (Wagn. Stat., 251.) 


Error to Bates County Circuit Court. 
Armstrong & Johnson, for Plaintiff in Error. 
Bogges § Sloan, for Defendant in Error, 

SuErwoop, Judge, delivered the opinion of the court. 


Action for $1,000 damages brought by attachment before 
a justice of the peace, in consequence of losses suffered by the 
introduction into this State of a certain description of cattle, 
between the first day of March and the first day of Novem- 
ber. 
17—voL. LXI. 
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The property of the defendants was attached, and one of 
them (Cantrell) was served personally with process. Ag to 
him, judgment by default was taken, and publication ordered 
as to the other two defendants, Shirlock and Campbell. The 
defendants thus ordered to be notified, not appearing at the 
time specified in the order, judgment by default was taken 
against them also, and the default was made final against al] 
of the defendants. They filed their motion to set aside the 
judgment by default, but failing in this, Campbell alone ap. 
pealed to the circuit court, when on the motion of all the de. 
fendants the court dismissed the cause. The grounds of the 
motion were lack of jurisdiction by the justice over the per- 
sons of the defendants and the subject matter of action. 

I. 

In attachment cases originating before a justice of the peace, 
when a defendant cannot be summoned, he is to be notified 
by four advertisements set up at as many public places in the 
county. The proof that these notices have been thus posted 
is to be made either by the return of the constable or the af. 
fidavit of a competent witness. (Wagn. Stat., 196, §§ 76 and 
77.) In this case, although the docket of the justice recites 
that the notices “were posted according to law,” yet this re- 
cital finds no support in the transcript of the proceeding nor 
in the original papers filed in the cause, as neither return of 
the constable nor affidavit of witness anuounces the service 
of the notice. It may be that the advertisements were posted 
in accordance with law, but we are certainly not at liberty to 
presume this, when the justice certifies that he has transmit 
ted to the cirenit court all that which the law requires to be 
thus certiffed and transmitted, and nothing in the shape of 
return or affidavit evidences the fact of notice given. Butit 
by no means follows from the above premises that the action 
of the cireuit court should receive our sanction. So far as 
Campbell was concerned no fault can be found, as he took 
advantage of the defective service or lack of service of notice, 
by moving directly in the matter, and on the refusal of the 
justice to set aside the default, took an appeal. Not so with 
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the other defendants, who, not having appealed, had no stand- 
ing in the cireuit court and no right to be heard. And that 
court clearly erred therefore in dismissing the cause as to the 
non-appealing defendants. It should have confined its order 
of dismissal to Campbell, who appealed. 

Il. 

Owing to the shape in which this cause is presented 
here, it is perhaps unnecessary to discuss the question whether 
a justice of the peace has jurisdiction in suits of this charac- 
ter. But were such discussion necessary, it would seem evi- 
dent from a perusal of the chapter relating to Texas cattle, 
(Wagn. Stat., 251) and more especially of sections 9 and 10 
of that chapter, that any doubt on this score would readily 
be resolved in favor of the jurisdiction, since section 9 gives 
an action for all damages sustained in consequence of a viola- 
tion of the first section of the act, and section 10 confers jur- 
isdiction on justices of the peace “over all cases which 
may arise” under the provisions of that act. 

The judgment is reversed and the cause remanded. The 
other judges concur. 


So 





Tae Farmers’ anv Drovers’ Bank, Respondent, vs. 8. P. 
Wittiamson, ef al., Appellants. 


1, Continuance for absence of witnesses— Discretion of court as to.—The contin- 
uance of a cause on the ground of inability to procure the attendance of wit- 
nesses is a matter resting almost altogether in the sound discretion of the 
trial court. 

2. Bank, suit by, on note—What slatus of plaintiff necessary to be shown and 
how proved.—In suit by a bank, upon a note, proof that plaintiff is doing 
business as a bank, in the name in which it sued, hasa president and other 
officers, and keeps a discount register, is sufficient to establish its status. For 
the purpose of the suit, it is immaterial whether it be a mere association of 
persons or an incorporated company. 

8. Corporation—Proof of incorporation of plaintiff in appeals from justices not 

necessary, when.—Iu suit before a justice of the peace, in the absence of any- 

thing to show the contrary, defendant is presumed to plead the geueral issue, 
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and plaintiff being a corporation, such plea is an admission of its corporate 
capacity. Hence, on appeal to the circuit court under such state of facts, the 
plaintiff is not required to prove its incorporation. 


Appeal from Jackson County Special Law and Equity 
, Court. 


Karnes & Ess, for Appellants. 


Testimony that Bainbridge was president and Phillips 
cashier of the “Farmers’ and Drovers’ Bank,” is not evidence 
that the Bank was a corporation. (Welland Canal Co. vs, 
Hathaway, 8 Wend., 484-5-6 ; Halloway vs. Memphis, El- 
Paso and Pac. R. R. Co., 23 Texas, 465; Adams vs. Bank of 
Marietta, 9 Leigh, 242-3-4; Bank of Utica vs. Smalley, 2 
Cow., 770; Wood vs. Jefferson Co. Bk.. 9 Cow., 194; Har. 
grove vs. Bank of Ill., 1 Breese, 84-6; Bank of Michigan vs, 
Troy City Bank, 1 Doug. [Mich.], 457 ; Jackson vs. Plumbe, 8 
Johns., 295.) The evidence in this case shows the fact of an 
association acting under the name of the “Farmers’ and Dro. 
vers’ Bank,” but this is not evidence of an incorporation. 
(Welland Canal Co. vs. Hathaway, supra ; Hamtramck vs. 
Bank of Edwardsville, 2 Mo., 169.) 

It devolved on the plaintiff to prove the fact of its incorpo- 
ration as the pleading stood. This was an action before a jus- 
tice of the peace. There are no pleadings at all, either of 
payment, limitation, or any other defense. (Henry vs. Lane, 
2 Mo., 201, and cases in every volume of Mo. Reports to the 
present time; Ang. & Ames Corp., 9 ed., § 635, p. 640; § 
632, p. 633. 


Cobb & Cobb, for Respondent. 


I. The appearance of defendant in a justice’s court. or an 
appeal therefrom, without making any special objection to 
the capacity of either party to sue or be sned, certainly does 
not raise any broader issue than that under the common law; 
yet in by far the great majority of the states, it has been held 
that the general issue does not put in issue the corporate char- 
aeter of the plaintiff, even when alleged in the declaration as 
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part of plaintiff's case. (Mass. Prop. of Great Beach vs. Rog- 
ers. 1 Mass., 159; 3 Met., 235; N. H. Sch. Dist. vs. Baisdell, 
6N. H., 197; 6 H. H., 527; Brown vs. Lllius, 27 Conn., 
84; 5 Watts & Serg., 215; 27 Conn., 282 ; 5 Gilm., 48; T. B, 
Mon., 584; 37 Me., 42; 5 Ohio, 286; 44 Me., 49; 1 Ala., 
941.) 

Il. This view of the case is manifestly correct in view of 
the statute prescribing the rule for trials in justices’ courts. 
When the plaintiff files for suit a note made by the defend- 
ant, aud the latter fails to appear, the justice must render 
judgment for the plaintiff whether he appears at the trial or 
not. (Wagn. Stat., 831, § 15.) 

The note itself then, is all the evidence necessary to make 
out a case for plaintiff, unless some objection is made or evi- 
dence offered by the defendant. And it certainly does not 
require any other or different evidence to make cut the case 
in the appellate court. 


Suerwoop, Judge, delivered the opinion of the court. 


The defendants were sued before a justice of the peace, as 
the makers of a promissory note for $295.65, made payable to 
the order of A. A. Bainbridge at the First National Bank of 
Kansas City, and purporting to be endorsed in blank by the 
payee and one Warner. Judgment going for plaintiff, the 
cause was appealed to the court from which this appeal comes, 
where, upon a trial de novo, the plaintiff was again successful. 
It is alleged here that two errors were committed during the 
trial of the cause which authorize a reversal; one in refusing 
the application of defendant (Williamson) for a continuance ; 
the other in refusing to grant at his request an instruction in 
the nature of a demurrer to the evidence adduced. 

1. 

The application for a continuance was very properly over- 
ruled. The absent witness was Vail, a co-defendant and co- 
maker of the note. The most palpable lack of diligence is 
manifest on the face of the application. No subpoena was 
issued for the witness, who resided in Jackson county, and 
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the singular excuse is given “because within the last week he 
has not been within the jurisdiction of this court.” Nor jg 
the application at all strengthened by the allegation therein 
made as to the absence of the attorney (a member of a law 
firm) who had the control and management of the case. The 
continuance of a cause on such a ground must rest almost, 
if not altogether, in the sound discretion of the court, and 
there is nothing whatever brought to our attention here ty 
indicate that the case is one of any intricacy, or that there 
has been an unsound exercise of that discretion. 
II. 

‘he testimony of the assistant cashier of the plaintiff, which 
was received without objection, tended to show that the note 
in snit was transferred by the payee to the plaintiff. And 
the testimony also had a tendency to show that plaintiff was 
doing business as a bank, in the name in which suit was 
brought, had a president and other officers, kept a discount 
register, and was the lawful holder and owner of the note for 
value, and this was sufficient. And it was quite immaterial 
whether the plaintiff was an association of persons or a cor- 
poration, as in either case it would not preclude the purchase 
of the note. But defendants’ counsel have erroncously as- 
sumed that plaintiff is a corporation, and on that ground de- 
manded proof establishing that fact. But the record in no- 
wise bears them out in this assumption. Even, however, did the 
record disclose this fact, it is not seen how this would help the 
defendant’s case, for in trials before a justice of the peace, in 
the absence of anything to the contrary, the defendant is pre- 
sumed to plead the general issne. (Reed vs. Snodgrass, 55 
Mo., 180.) This plea as a matter of course goes to the merits 
and admits the corporate capacity of the plaintiff, and the 
ability to sue; and it would seem but reasonable that a cor- 
poration should oceupy the same footing in this regard asa 
natural person, (Ang. & Ames Corp., § 633, and cas. cited.) 

For these reasons the instruction in the nature of a demur- 
rer to the evidence, asserting in substance that the plaintiff 
was not entitled to recover, was properly refused, and the 
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judgment of the trial court is accordingly affirmed. All the 


other judges concur. 
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Srate or Missourt ex rel. Ezexixt Linvrey, Plaintiff in 
Error, vs. Gxoree Cxiark, Stare Avuprror, Defendant in 
Error. 

1. State Auditor may refuse to issue warrants, although certified by another officer, 
when.—-The Auditor may, in the exercise of a sound discretion, refuse to issue 
a warrant, although certified to by another officer of the State, except where the 

law makes such certificate conelusive upon him. 

2. Account and certificate as to revocation.—As to whether the Governor having 
certified to the correctness of an account, can revoke his indorsement 
quere ? 

3. Mandamus- Fugitive from justice—Offer of reward by Governor not conclusive 
of what facts.—In mandamus against the State Auditor, to compel the issue of 
a warrant for the amount of reward offered by the Governor for the appre- 
hension of a fugitive from justice, the fact that at the time of the arrest, the 
proclamation offering the reward was unrevoked, is not conclusive proof of 
the fact that the person arrested was at the time a fugitive. 


Error to Cole County Circuit Court. 
Hockaday, Attorney General, for Plaintiff in Error. 


I. The Auditor being the general accountant of the State, 
and responsible for the manner in which its funds are dis- 
bursed, is not concluded by the certificate of the Governor, 
from going behind his indorsement of a claim, and passing 
independently upon its allowance. (Wagn. Stat., 1333, § 10; 
id., 1834, § 13 ; State vs. Hinkson, 7 Mo., 353 ; Morgan vs. Buf- 
fington, 21 Mo., 549; State ex rel. vs. Thompson, 41 Mo., 
13; State ex vel. vs. McMurtry, 37 Mo., 176.) 

II. For the purposes of investigation into the legality and 
justness of claims presented for his official action, the Anditor 
is clothed with judicial authority, and can issue subpoenas, 
and compel the attendance of witnesses and examine them in 
relation thereto. (Wagn. Stat., 1337, § 26.) 
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Ill. The Governor had the right to revoke his approval of 
the claim. The first indorsement was made under a misap- 
prehension of the facts. And the presentation of the certifi. 
cate to the warrant clerk, who had no legal power to act ip 
the premises, in no sense deprived the Governor of his author. 
ity over the paper. Only the Auditor, or his chief clerk, 
could audit the claim, and, before they acted upon it, the 
Governor could withdraw it. (Wagn. Stat., 1334, §§ 14, 15; 
see also, People ex rel. vs. Hatch, 19 Mo., 290.) 


Johnson §& Botsford, and H. Clay Ewing, for Respondent, 


I. After the claim with the Governor’s certificate had been 
deposited in the office of the defendant in error, to enable 
him to draw a warrant thereon, the power of the Governor 
over it ceased, and it was the duty of the defendant in error 
to draw the warrant, notwithstanding the subsequent revo- 
cation of the Governor. (Wagn. Stat., 1119, §§ 22, 23; Mar- 
bury vs. Madison, 1 Cr., 49; Martin vs. Mott, 12 Wheat., 


19; Hodley vs. Mayor, 33 N. Y., 603; Zz parte Randolph, 
2 Brock., C. OC. R., 472; Bowen vs. Hixon, 45 Mo., 348; 
State ex rel. vs. Draper, 48 Mo., 215; Boone Co. vs. Todd, 
3 Mo., 140.) The Auditor was not acting in this case under 
his general powers, but under a special statute, and he 
was conclusively bound by the certificate of the Governor 
who is invested with full power and control over the matter 
of rewards. 

II. Thompson testified at the close of his testimony, that 
he was authorized to receive accounts. The law would infer 
this from his employment in the Anditor’s office, and pre- 
sentation to Thompson was a presentation in law to Clark. 

III. The State Anditor is not a clerk or snbordinate of the 
Governor, but is an independent officer, created by Jaw, and 
whose duties are pointed ont and defined by statute. (Wagn. 
Stat., 1119, § 23; Marbury vs. Madison, stepra.) 

1V. The action of Governor Fletcher in issuing a procla- 
mation, was in the nature of an adjudication that Fisher was 
a murderer and a fugitive from justice, which cannot be dis- 
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puted collaterally against the relator, and the proclamation 
still continuing in force, and not having been recalled by the 
Governor, the fact that the Morgan county sheriff may not 
have performed his duty, cannot affect the relator’s right to 
a warrant for his services under said proclamation. (Martin 
vs, Mott, supra.) 

V. The statute provides that “ the Governor on the produe- 
tion of such certificate shall certify the amount,” and evidently 
contemplates that the only evidence to be brought before 
him ig the sheriff's certificate, and that being satisfied of the 
genuineness of the signature and certificate of that officer, 
nothing remains but to give the certificate. * 


Napron, Judge, delivered the opinion of the court. 


As there is no discrepancy between the witnesses in this 
ease, the facts may be stated as follows: In 1866, in the month 
of February, the Governor of the State issued a proclamation 
reciting that four persons named were guilty of murder ; that 
they had all fled from justice and were still at large, a reward 
of $300 was offered for the apprehension of any one of them, 
and a delivery to the sheriff, and a particular description of 
each fugitive was appended to the proclamation. 

On the 14th of April, 1873, more than seven years after 
the date of this proclamation, the. relator appeared at Jeffer- 
son City, and going into the office of the Secretary of State, 
requested of the chief clerk a copy of this proclamation, which 
was furnished. The relator had a certificate from the sheriff, 
made in accordance with the statute (Wagn. Stat., 1119, § 23), 
of the delivery to him of one of the fugitives described in the 
proclamation. An account was prepared by a clerk in the 
office against -the State for $300, on the same paper which 
contained the certificate of the sheriff, and at the request of 
the relator, the clerk took this account into the office of the 
Governor and presented the account and certificate to him, 
who inquired if the proclamation had been issued, and upon 
being informed that it had, indorsed below the account, “cor- 
rect. Silas Woodson.” Upon areturn to the Secretary’s office 
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the relator signed his name on the back of this paper thug 
certified by the Governor, according to the eustom prevailing 
in the Auditor’s department, and the clerk took said paper 
into the Auditor’s office and handed it to a warrant clerk jy 
that office and requested him to issue a warrant. This clerk 
was busy at the time and requested the clerk from the See 
retary’s office to come in after dinner—the above transaction 
having occurred about 11 o’clock in the morning. 

Afterwards, and during the same morning, the Governor's 
Private Secretary called at the Auditor’s office, and upon be. 
ing informed that the Governor had approved a warrant for 
the relator, requested that the warrant be withheld until the 
Secretary could see the Governor, and thereupon the clerk 
took the paper to the Governor’s office, and the Governor 
said he would revoke the order, and he did so by indorsing 
on the paper the words: “The above certificate is hereby re. 
voked, Silas Woodson, April 14, 1873.” 

When the Auditor returned after dinner to the office, the 
paper was presented to him in this shape, and after an ex- 
amination into the facts, he refused a warrant. 

The facts agreed on by the attorneys on both sides are that 
“at the time of the arrest of said Fisher, (the person named 
in the proclamation of 1866) he was in Morgan county, Mis- 
souri, (the venue of the offense) where he had been indicted 
before the proclamation of Governor Fletcher, and had resided 
openly in said Morgan county for at least one year before his 
arrest—that such residence was all that time known to the 
sheriff of Morgan county, and he could have been at any time 
arrested by said sheriff of Morgan county.” 

‘The circuit court, to whom an application for a mandamus 
on the Auditor was made, ordered the mandamus. anda 
writ of error has brought in review the decision of that 
conrt. 

The statute under which this claim originated is as fol- 
lows: 

Sec. 22. If any person charged with or convicted of a 
felony, shall break prison, eseape or flee from justice, and ab- 
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seond or secrete himself, the Governor of this State may. if 
he deem it expedient, offer any reward not exceeding $300, 
for the apprehension and delivery of such person to the cus- 
tody of snch sheriff or other officer, as he may direct. 

Sec. 23. When any person shall apprehend and deliver 
such fugitive to the proper sheriff or officer, he shall take his 
certificate of such delivery, and the Governor, on the produe- 
tion of such certificate, shall certify the amount of the claim 
to the State Anditor who shall draw on the State treasury 
for the same. (Wagn. Stat., 1119.) 

It was determined at a very early day by this court, (State 
vs, Hinkson, 7 Mo., 853) that it was the right of the Auditor 
of Public Accounts to reject a claim presented against the 
State, although certified to him by another officer of the gov- 
ernment authorized by law to give such certificate, and this 
conclusion was adopted in a case where the Speaker of the 
Honse and the clerk had certified the account of a member 
in conformity to a statute which required such certificate, 
and which authorized the Auditor to allow the claim on the 
presentation of such certificate. (Morgan vs. Buffington, 21 
Mo., 550.) And the same doctrine was maintained, where a 
judge of a court and the clerk had certified to a bill of costs, 
as they were required to do by law. (State ex rel. Daly vs. 
Thompson, 41 Mo., 13.) The only exceptions to this rule 
seem to be where the legislature expressly make the certi- 
ficate of some other officer conclusive. 

The Anditor is expressly authorized to examine the parties 
and witnesses, on oath or affirmation, on any point material 
to any matter touching an account presented, and for that 
purpose is invested with the power of issning subpoenas and 
compelling the attendance of witnesses, in the same manner 
and by the same means as is allowed by law to courts of re- 
cord. (Wagn. Stat., 1337, § 26.) — 

We may assume then, for the purpose of this case, that the . 
certificate of Gov. Woodson was in support of the claim—but 
we would not be understood by this to intimate that the Gov- 
ernor could not recall his first written approval. That would 
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depend on cireumstances. The case of Marbury vs. Madigon 
(1 Cranen) is essentially different from this. In that cage 
the President had completed a commission to Mr. Marbury, 
signed it, and had the seal of the State affixed in the Seer 
tary’s office, where it was left to be delivered to the officer 
commissioned. The only thing wanting was delivery, and 
the court held that the President had completed the appoint. 
ment and could not recallit. Whether the signature of the 
Governor to an account, without any action upon it by the 
ofticer who was entrusted by law with the final disposition of 
the subject could not be withdrawn before such other officer 
had acted on it, and before in fact it was presented to him, isa 
question somewhat different from the one decided in Marbury 
vs. Madison. The President of the United States possessed 
the exclusive power of appointments to office in the case re 
ferred to, and the Secretary of State had no revision over the 
acts of the president. The certificate of the Governor, in the 
exse now under consideration, is one of the steps essential to 
a presentation of the account tothe Auditor, but not by any 
means conclusive on the Auditor. A change of opinion by 
the Governor then, evidenced by his formal revocation of his 
first approval, is a very different matter from an attempt to 
recall a commission to an officer, which he alone is authorized 
to appoint. It might be said that the matter had not yet 
passed from the control of the Governor until it was acted on 
by the Anditor, or at least until it was actually presented to 
the Auditor for his action. 

But it is unnecessary to give any opinion on this point. 
The only question is, whether the facts now agreed on, and 
which are doubtless the same which were established to the 
satisfaction of the Anditor, authorized him to reject the 
claim. 

It is insisted by the counsel for the claimant that the action 
of Gov. Fletcher, in issning his proclamation, was in the na- 
ture of an adjudication that Fisher (the person arrested) 
was a felon and a fugitive from justice; and that the procla- 
mation still continuing in force when the arrest took place, 
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these facts cannot now be denied. The case of Martin vs. 
Mott, (12 Wheat., 19), is cited to sustain this position. In 
that case the act of Congress of 1795, passed in pursu- 
ance of the constitutional provision, giving Congress the 
power to provide for calling forth the militia, authorized the 
President whenever the United States should be invaded, or 
in imminent danger of invasion, to call forth such number of 
militia of the States most convenient to the place of danger, 
as he might judge necessary to repel such invasion. This suit 
was a replevin brought against a deputy marshal for taking 
the plaintifi’s goods under a warrant to collect a fine imposed 
by a military tribunal, duly organized under this act of 1795, 
and an attempt was made to show that the exigency provided 
for in the act had not arisen, and therefore all the acts of the 
officers’ principal and subordinate, were invalid. But the 
court held that the President was the exclusive judge whether 
the exigencies had arisen, on which he was authorized to call 
ont the militia, and the acts of all his subordinate officers 
were justifiable—that no appeal lay from the judgment of the 
President, nor had any subordinate officer a right to review 
his decision. 

Conceding that this decision is applicable to the action of 
the Governor of Missouri in issuing a proclamation for a fugi- 
tive, the concession would only lead to the conclusion that 
the propriety of the Governor’s action could not be questioned, 
and it may be further admitted that the proclamation was 
conclusive, that the persons advertised were indicted as stated, 
and that they were at its date fugitives from justice, althongh 
the Governor may upon these points have been misled by the 
information he received. But it does not follow from this 
thatthe arrest of the persons advertised as fugitives would 
authorize the payment of the reward offered, if it appeared 
that at the time of their arrest they were not in fact fugitives 
from justice, but living openly and notoriously at their usual 
places of abode, without any concealment, and accessible by 
the officers of the law at alltimes. The parties named in the 
proclamation may have been at its date fugitives from justice, 
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At the date of the arrest, seven years after the proclamation 
issued, it is agreed they were not fugitives. The reward jg 
offered to secure fugitives from justice, and not to secure the 
delivery of a person not a fugitive, and who can be arrested 
by the sheriff at any time he pleases. 

Under this state of facts, we think the reward was not due, 
and that the Auditor properly refused to allow it. 

Judgment is reversed. The other judges concur. 
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G. CO. Haysxer, et al., Respondents, vs. W. H. Own, Appel. 
lant. 


— 


. Measure of Damages—Jury should be given rule as to— What not too remole— 
Care, exercise of, by party claiming.—In suit for balance claimed as due 
for construction of a stable, an instruction authorizing the jury to set-off 
“ any damages ” which they might find that defendant had sustained, by rea. 
sun of its defective construction, is improper. The court should lay down the 
rule as to the measure of damage which they might allow. 

In such case injuries sustained by wetting of hay, and having to remove horses 
and buggies, and resulting from failure to put ona good roof, are not damages 
too remote to be taken into consideration, but cannot be recovered if the de- 
fendant knew of the defect, and failed to protect himself when he might have 
done so at a trifling expense, and by reasonable exertions. 

2. Building—Defective construction— Waiver of, how shown.—In order to con 
stitute a waiver of claim by the owner against the builder for defects in the 
construction of a house, not only the subsequent use of the structure, but 
knowledge of und acquiescence in the defect must be made to appear. 

8. Contract for building house— General compliance, except as to some particulars— 
Measure of damages in case of fair contract price, and no claim for special 
damages.—In suit for the contract price of a house completed in geueral cun- 
formity with the agreement, but defectively executed in some particulars, where 
the contract price is a fair valuation for the work, and defendant does not 
claim recoupment for any special consequential damages, the correct rule is to 
allow him the difference between the valne of the work agreed to be dove and 
that actually done. 

4. Building contract—Non-compliance with asto plan or material—Measure of 

damages.—W here a building has been completed, but differs in plan of construc - 

tion or materials employed from that which the builder contracted to erect, 
and this is the only element of damage, and there has been no waiver, the true 
rule for estimating the damage is, to ascertain what it will cost to make the 
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building conform to the contract. And the same principle of compensation 
applies, whether the work has been fully completed and the suit is for the 
contract price, or is only partially performed, and the action is for the value 
of the labor and materials. And the statement of the rule will vary accord- 
ingly as the work to be done may be worth more or less than the contract 
price. 

Cases may arise where the deviation from the terms of the contract would be so 
gross and reprehensible, that the builder should not be permitted to recover 
auything for his work. 


Appeal from Henry County Circuit Court. 
M. A. Fyke, for Appellant. 


I. The first instruction given for plaintiff was wrong. 1st 
There was no acceptance in this case of the stable, which 
would amount to waiver. The case was notsnch. (Yeats vs. 
Ballentine, 56 Mo., 530.) 2d. The compliance with the con- 
tract, necessary to enable plaintiff to recover the amount 
claimed, must have been, not a “fair and substantial,” but a 
literal compliance. (Barker vs. Troy & Rutland R. R., 27 
Vt., 780.) 

{I. The third instruction given for plaintiff was clearly 
wrong. The measure of damages was not the difference be- 
tween the roof agreed to be put on and its actual value in its 
condition when completed, as the evidence shows that it 
could not have been repaired without taking a great portion 
"of it off. (Bragg vs. Town of Bradford, 83 Vt., 35; Barker 
vs. Troy & Rutland R. R., supra.) 


McBeth §& Price, for Respondents. 


Instructions one and two, given for plaintiff, declare the 
correct rule as to measure of damages. (Marsh vs. Richards, 
29 Mo., 99; Fink vs. Fatman, 10 Am. Rep., 21; S. C.36 Ind., 
259; Smith vs. Brady, 17 N. Y., 178; Dermot vs. Jones, 23 
How. [U. S.] 220; Smith’s Lead. Cas., top p. 36, side p. 18.) 
Respondents were entitled to recover the actual value of the 
work done by them and received by defendant, within the 
limits of the contract price, and the benefit and advantage 
which defendant took by the work done was the amount of 













JEFFERSON CITY. 





—$$—$__ 


Haysler et al. v. Owen, 





— 


value which he received after deducting the amount of dam. 
age. (Lamb vs. Brolaski, 38 Mo., 53; Britton vs. Turner, 6 
N. H., 494; Lee vs. Ashbrook, 14 Mo., 378.) 

The two instructions refused defendant were clearly er. 
roveous. The injuries to the property in the stable, and 
trouble and labor of removing them, were not properly a su. 
ject of damage and could have been averted at a trifling ex. 
pense. (Douglass vs. Stephens, 18 Mo., 862; Sedgw. Dam, 
§ 65.) 

The roof was accepted and used by defendant, and after 
full opportunity on his part, to test its soundness, he paid 
part of the price therefor and gave his note for the remainder, 
This was an acknowledgment that plaintiff lad complied with 
his coutract, and that the balance was due him. Besides, the 
evidence shows that whatever defects in the roof existed, 
might have been repaired in two days. His failure to repair 
was therefore contributory negligence, for damages resulting 
from which he cannot recover. 


Hoveas, Judge, delivered the opinion of the court. 


This was a suit on a promissory note for one hundred and 
eighteen dollars, given by the defendant to the plaintiffs in 
February, 1873, for a balance claimed by plaintiffs to be due 
to them from the defendant for work and labor done and 
materials furnished, in the construction of a sheet-iron and 
galvanized iron roof upon a livery stable belonging to the de 
fendant in the town of Clinton, Henry county, Mo. The de 
fendant pleaded that said roof was constructed ina negligent, 
unskillful and unworkmanlike manner, and of inferior ma- 
terials, in consequence whereof it leaked, and defendant’s hay 
was wet, and his wall damaged, and he was put to inconven- 
ience in the necessary removal of his stock from one portion 
of his stable to another, for all of which he claimed damages 
by way of recoupment, in the sum of $500. The plaintiffs 
denied the alleged negligence and injury, and tlie testimony 
on the issues thus made was conflicting. 

There was a verdict and judgment for the plaintiffs for 
$64.62, from which defendant has appealed to this court. 
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The first instruction given at the instance of the plaintiff 
told the jury that if the defendant accepted the work and 
made payments therefor from time to time, and gave the note 
in suit for the balance, and the work done was a fair and 
substantial compliance with the contract, they should find for 
the plaintiffs. 

As to the measure of damages, in the event the jury should 
find that the work was not done according to contract, they 
were told that such measure was “ the difference between the 
value of the rvof agreed to be put on and the one actually 
put on.” 

The court refused an instruction asked by the defendant, 
which included in the estimate of the defendant’s damages 
the injuries sustained by him from the wetting of the hay, 
and from having to remove the horses and buggies, but gave 
another at his request which allowed the jury to set off against 
the note any damages which they might find the defendant 
had sustained by reason of the defective construction of the 
roof. 

This last instruction was improper, as it substituted the 
opinion of the jury for the established rules of law, and was 
also in conflict with the instruction given by the court of its 

own motion. 

As to whether the instruction asked by the defendant and 
refused by the court, should have been given, there is some 
doubt. The damages are consequential, but not too remote, 
and are set forth in the petition. But the facts by which the 
propriety of giving such an instruction should be determined 
seem to be wanting in the record. It is not admitted by the 
pleadings, and does not appear from the testimony, when the 
roof was completed, when the various payments were made, 
or when the rains occurred which injured the hay and caused 
the removal of the horses and buggies. If the defendant had 
no knowledge of any defect in the roof at the time of the 
rains and the consequent injury, he would undoubtedly be 
eutitled to recover to the extent of that damage; but if he 


did know that the roof was defective and not impervious to 
18—voL. LXI. 
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water, and he failed to protect himself when he might haye 
done so at a trifling expense or by any reasonable exertions, 
he can recover nothing for the damages suffered in conse. 
quence of such failure. The only thing in the testimony 
which tends to throw any light on this point is a statement 
in the synopsis of the testimony given on behalf of the defend. 
ant, that the plaintiffs had tried to repair it but had not made 
it any better. Yet the date of this attempt at repairing is 
not given, and we cannot tell whether it was before or after 
the damage. The instruction given by the court at the in. 
stance of the plaintiffs in regard to the acceptance of the 
work is hardly applicable to a case like the present. The 
defendant might object to the work if he were cognizant of 
its defects, but it was on his bnilding and had become a part 
of his property and he could not very well reject it, unless he 
tore it from the building and east it away. The question in 
all such cases as this is, whether there has been a waiver of 
defects, and not whether there has been an acceptance and 
use of the work. Use of the work is not necessarily a waiver 
of its defects. There must be both knowledge and acqnies- 
cence to constitute a waiver. The implication from the testi- 
mony in this case is, that the defendant was ignorant of the 
defect in the work when he gave the note sued on. 

That portion of the instruction which required only a fair 
and substantial compliance with the contract, was objection- 
able and calenlated to mislead the jury. The rule as to the 
measure of damages laid down by the court is a correct one 
as to building contracts, in all cases where the contract price 
is a fair valuation for the work, and it has been completed in 
general conformity to the requirements of the contract, but 
has been defectively executed in some particulars, and the 
suit is for the contract price, and defendant does not seek to re 
‘cover any epecial consequential damages by way of recoup- 
ment. 

When the building has been completed, but differs in plan 
of construetion or in materials employed from that which the 
builder contracted to erect, and this is the only element of 
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damage, and there has been no waiver, the true rule for esti- 
mating the damages sustained by the owner, whether the ac- 
tion be for the contract price or for the value of the labor 
and materials, is to ascertain what it will cost to make the 
building conform to what the builder contracted it should be. 
And cases might arise where the deviation from the terms 
of the contract would be so gross and reprehensible that the 
builder should not be permitted to recover anything for his 
work. 

Courts have no right to make contracts for the parties, and 
they cannot compel a man to pay for a building for which he 
did not contract, and which he does not want, and which he 
would rather have removed from his premises, unless there 
has been some waiver on his part of strict performance. Build- 
ers cannot substitute their own taste or judgment or fancy 
for the stipulations of their contracts, and compel parties to 
pay for work done by them in open violation of their eon- 
tracts, on the ground that it is equally as valuable as that 
which they have contracted to perform. (Smith vs. Brady, 
17 N. Y., 173.) 

When the work has not been completed but has been only 
partly performed, and the suit is therefore not for the con- 
tract price but for the value of the labor and materials, the 
same principle of compensation is to be aimed at, and the 
statement of the rule will vary accordingly as the work to be 
done may be worth more or less than the contract price. The 
opinion of the court in the case of Yeats vs. Ballentine, (56 
Mo., 530) is not in conflict with the views here expressed. 

As the instructions in this case were contradictory and in- 
applicable to the facts, the judgment of the circuit court will 
be reversed and the case remanded. 

All the other judges concur. 
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Srare or Missouri, Respondent, vs. Wm. J. Moors, Appel. 
lant. 


1, Arson—Indictment—Property, description of as “house or building.”"—An 
indictment for arson is not fatally defective for describing the property burned 
as a “house or building,” the words being evidently used in a synonomous 
sense, and to designate the same object. 

2. Identity of name and person.—Identity of name is prima facie identity of per. 
son. 

3. Instructions should be taken as a whole.—If instructions taken as a whole pre. 
sent the law of the case with substantial clearness, that is sufficient. 

4. Arson by tenant in possession— Ownership by widow of landlord—Dower— 
Mansion house.—Under the statutes of Missouri (Wagn. Stat., 454, 3 5) a ten. 
ant may commit arson in respect to the house occupied by himself. And in 
such case proof of ownership by another of the fee is not necessary. A special 
or qualified title in such other person is sufficient. Thus, where itappeared that 
at the time of the burning the landlord was dead, leaving a widow with unas. 
signed dower interest, and having a right to the dwelling as her “mansion 
house,” and to whom the prisoner sustained the relation of tenant, she has a 
sufficient possessory right and a sufficient title to be described in the indict. 
ment as the owner. And proof that she had resided there with her husband 
for years prior to his death, and occupied the same for years afterward, and 
there being nothing te show that her husband owned any other home, would 
raise the presumption that it was her mansion house. 


Appeal from Dade County Circuit Court. 
J. F. Duckwall, for Appellant. 


I. The indictment is insufficient, and no testimony could be 
introduced under it, and defendant could not be convicted 
upon it. 

If. The house burned was, guwoad the indictment, the house 
of the defendant, and it was not arson if he burned it. 

The language of our statute, “the house of another,” is the 
language of the common law definition of arson, viz: “the 
willful and malicious burning of the house of another.” (4 
Blackst. Com., 220; Whart. Am. Crim. Law, § 1658; 
Bish. Crim. Law, §§ 38, 39, and cases cited; Id., § 48; 
Whart. Am. Crim. Law, §§ 1671, 1672, 1674, and note 
citing §§ 250, 1577; 2 Bish. Or. Law, 23; People vs. 
Van Blareum, 2 Johns., 105.) “Arson is an offense against 
the security of the habitation rather than the property. 
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When, therefore, we say that the house burned must be 
the house of another, the meaning is, that it must be that of 
another to occupy.” (2 Bish. Cr. Law, § 39, and cases cited.) 
Ifa tenant burn the house leased it is a waste, or a malicious 
trespass under our statute. The house, in arson, is the same 
as the house in burglary, and one can no more commit arson 
by burning his own dwelling, than he can burglary by break- 
jug into his own house (except that if there be a human being 
jin the house at the time, the act is made arson in the first 
degree under our statute). Suppose that Nancy Adkins, the 
pretended owner, had set fire to the house occupied by the 
defendant. Whose honse would have been burned? Would 
she not have been guilty of arson for burning the house of 
another? (2 Bish. Crim. Law, § 40.) The house occupied 
by a tenant is his house—his “castle’—and not that of the 
landlord. 

Instruction No. 2 given for the prosecution was erroneous 
in declaring that if Mrs. Adkins was entitled to the posses- 
sion of the honse, her ownership was sufficiently shown. 
Mere right of possession does not constitute ownerslgp. In- 
struction No. 3 was faulty for the same reason, and because it 
declared that, as Lee’s widow, she was as a matter of course 
entitled to the possession. The evidence fails to show that 
the house was her husband’s mansion house. 

III. There was a fatal variance between the allegations of 
the indictinent and the proof as to the ownership of the house 
burned. 

IV. The testimony all taken together is insufficient to war- 
rant a conviction. 

V. The court erred in permitting Mary J. Moore, the wife 
of the defendant, to testify, she being an incompetent wit- 
ness, by reason of the marriage relation. 


Hockaday, Att'y Gen’l, for Respondent. 


I. The words “ house and building,” are used as synono- 
mous terms in the indictment. (State vs. Ellis, 4 Mo., 474 ; 
Brown vs. Commonwealth, 8 Mass., 59; State vs. Gibert, 13 
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Vt.. 647; People vs. Smith, 15 Cal., 408; Com. vs, Churehill, 
2 Mat., 119; United States vs. Purter, 6 McLean, ©. Q, R, 
186; 3 Yeates, 417.) 

II. The defendant was indicted under section 5, p. 454, 
Wagn. Stat., which describes an offense against the destrne. 
tion of property, and not an offense solely against the habita. 
tion of a person, a8 Was arson at common law. 

III. A tenant may commit arson under our statute, (10 
Ohio, 287.) A party may be convicted of arson for burning 
his own house. (19 N. Y., 587-540; 3 How. Pr., 226.) 


Surrwoop, Judge, delivered the opinion of the court. 


The defendant was indicted and convicted of arson. The 
indictment is based on sec. 5, ( Wagn. Stat., 454) which des. 
ignates and provides for punishment of arson in the third 
degree. A number of errors have been assigned as canse for 
reversal of the judgment below, and they will be briefly 
noticed. 

I. 

There is no merit in the point that the indictment charges 
that the defendant burned “a house or building,” these 
words being evidently used as terms of synonomous import, 
(State vs. Ellis, 4 Mo., 474) and intended to designate one 
and the same building; and therefure there is no uncertainty 
as to the allegation in reference to the subject matter of the 
offense—nor the charge the accused was called upon to meet. 
(Brown vs. Commonwealth, 8 Mass., 59; Wagn. Stat., 1090, 
§ 27.) 

If. 

Mary J. Moore, the woman who was living with the de- 
fendant at the time of the burning, as his wife, was a compe 
tent witness, for the reason that a prior marriage of defend- 
aut with one Mary Cavender was proved in the most satisfac 
tory manner by the justice of Dade county, who performed 
the ceremony less than two years before the trial, and, the 
loss of the record of the marriage having been established, the 
docket of the justice clearly confirmed his statements in refer- 
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ence to the matter. It is true the magistrate could not state 
whether the Mary Cavender, who was produced in court, was 
the same person with whom the marriage of defendant took 
place, but this was not necessary. Identity of name is prima 
facie evidence of identity of person, as this court has held on 
more than one occasion. (Flournoy vs. Warden, 17 Mo., 435; 
Gitt vs. Watson, 18 Mo., 274 ; 2 Green]. Ev., §278,d.) In ad- 
dition to that, the marriage with Mary Cavender was not con- 
troverted, and it was proved by one witness who had known 
her from girlhood, that she lived in Dade county, where the 
marriage of defendant took place, and was known by the 
name entered on the docket of the justice as having been 
married to defendant. (1 Greenl. Ev., § 339; 3 Id., § 206.) 
For the above given reasons no error was committed in hold- 
ing Mary J. Moore as incompetent to establish the marriage 
of herself to the defendant in Cedar county, subsequent in 
date to that testified to by tlie justice; and besides it was 
not shown, nor attempted to be shown, but that the first mar- 
riage, Whose validity was unquestioned, remained still of bind- 
ing force. 





































Ifl. 
There is no just ground of complaint as to the instructions 
given for the State, or refused the defendants, those given 
on either side having presented the law of the case, as a 
whole, with sufficient and substantial clearness. The chief 
ground, however, of reversal on which defendant relies is the 
entire insufficiency of the evidence to sustain the charge. and 
the alleged fatal variance between the allegation in the in- 
dictment that the property burned was that of Mrs. Nowh 
Adkins, and the evidence offered in support of that allega- 
tion; the defendant contending that the house burned, he 
being in possession at the time of the burning, was his own 
house, and therefore it was not arson, even if he burned it; 
and upon this theory some of the defendant’s refused instruc- 
tions were asked. 
The evidence, although for the most part circumstantial, 
yet pointed with great directness to the defendant as the 
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criminal, and the circumstances attendant upon the commis. 
sion of the crime were strengthened by recent and previong 
threats, as well as other conduct of defendant subsequent ty 
the burning of the house. Indeed, tuking the whole facts of 
the case, as detailed on the trial, it would be difficult to ap. 
rive at any other conclusion than that which the jury reached, 
Were this a prosecution at common law there might be 
abundant authority found to sustain the idea that the tenant 
could not be held guilty of arson in burning @ house of which 
he had the occupancy. (Holmes’ case, 2 East P. C., 1093; 
Bemis case, id., 1026, and cases cited.) For the distinguish. 
ing characteristic of arson at common law, is, that it is an of. 
fense immediately against the possession ; and therefore if a 
tenant, however short his term, set fire to a house he occupied, 
it was not arson. But under our statutory provisions of ar- 
son, the offense, especially in the third degree, is directed not 
at the possession, but at the property of another, thus avoiding 
many of those “unseemly niceties” as to possession, which 
formerly baffled prosecutions and enabled the guilty to escape. 
Under our statute even a tenant may be convicted of arson, 
And this was the sfatus of the defendant towards Mrs. Noah 
Adkins, and she therefore had such a beneficial interest in the 
property as to have been able to maintain an action for its 
recovery against the tenant. In addition to that she hada 
dower interest in the premises, and was entitled to remain in 
possession until the assignment of her dower, and had such a 
possessory right as would, if transferred, have enabled the 
transferee to have successfully resisted an action for the pos- 
session of the premises. This was se held in Jones vs. Man- 
ley (58 Mo., 559). No importance is to be attached to the 
fact that it was not affirmatively shown upon the trial that 
the mansion honse of Mrs. Adkin’s deceased husband was the 
one which was burned, as the testimony discloses: that she 
and her husband had resided on the premises, and in the 
honse, for years before his dexth, and that she had so resided 
there for years subsequent to that event, and it does not at 
all appear in evidence that her husband was the owner of any 
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other plantation. In consequence of this it may well be as- 
gnmed, in the absence of aught in the record to tle contrary, 
that the house burned was the mansion house of the deceased 
husband. For these reasons it is not thought that there is 
a fatal variance between the allegation and the proof as to 
the property being that of Mrs. Adkins. It is true she did 
not own the fee, nor was it necessary for the purposes of this 
accusation that this should be proven at the trial. AJ] that 
the ends of justice required was the building should be suft- 
ciently identified by the allegation of the indictment, and that 
those allegations should find support in the testimony ad- 
duced, and this was done. It would be as absurd as it would 
be impossible to require grand jurors in finding. and prose- 
enting attorneys in preparing indictments, or courts, during 
the progress of a criminal trial, to go into nice and critical 
examinations as to the ownership of real property. Were 
this allowed, offenders would frequently go “unwhipped of 
justice,” in consequence of the tangled intricacies of the title 
toa piece of land. In a charge of larceny, proof of special or 
qualified property, as of a bailee or the like, is sufficient to 
sustain an allegation of ownership, and it is not seen why a 
similar rule should not obtain in charges of arson, where one 
isin possession by a tenant, and has such a qualified owner- 
ship as will debar even the heir until assigument of dower 
occurs. 

Holding these views, the judgment must be affirmed. The 
other judges concur, 
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James Tuomson, Defendant in Error, vs. Tux Mayor, Copy. 
CILMEN AND Crrizens oF tHE Crty oF Boonvi.x, Plaintitig 
in Error. 


. Streets— Grading of under directions of commitlee appointed by cits” council 
Legality of--Responsibility of city for—Under the charter of Boonville, ay. 
thority was given to the mayor and city council to regulate, pave and improve 
its streets. Held, 1st, that the mode prescribed by the charter in such case 
must be strictly pursued; that the power could not be delegated; and that 
the appointment by the council without the concurrence of the mayor, of g 
committee to determine the grade of a street,and grading done under their dj. 
rection, were without legal justification ; but, 2d, that the city would not bere 
sponsible for damages resulting from such procedure. This liability could 
exist only when the city, acting in its legal capacity, that is, by the joint action 
of the mayor and council through an ordinance regularly passed, attempted to 
exercise an wuthority unwarranted by law. In such case the committee might 
be liavle as trespassers, but the city would not. 


Error to Cooper County Circuit Court. 
McMillan & Bros., tor Plaintiffs in Error. 


Hayden & Tompkins, with Draffen §& Williams, for De 
fendant in Error, cited Dil. Mun. Corp., § 55, and note I, and 
cases therein referred to ; Id., §§ 58 & 60, and notes ; St. Lonis 
vs. Foster, 52 Mo., 513; Ruggles vs. Collier, 43 Mo., 352; 
Shehan vs. Gleason, 46 Mo., 100; 36 Mo., 546. 


Waenrr, Judge, delivered the opinion of the court. 


The facts in this case are briefly these: The plaintiff was 
in 1869, the owner of and in possession of a lot situated on 
the south side of Spring street, in the city of Boonville, on 
which there were valuable improvements. By an ordinance 
entitled “an ordinance in relation to the survey of the City of 
Boonville and the establishment of a grade therein,” approved 
December 10, 1867, the grade was established on Spring 
street, in front of plaintiff's lot, but the surface of the street 
remained the same, there being no cutting, grading or change 
in the street until two years thereafter. In 1869 it was. 
deemed expedient to change the grade fronting on plaintiff's 
property, and the council appointed three of its members to 
determine the grade, and the work was done under their di- 
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rections. By their order the grade was materially altered, 
and the street was cut down deeper than the ordinance of 
1867 warranted. It was to recover the damages alleged to 
have fullowed from this alteration in the grade, by the com- 
mittee, that this action was brought. In accordance with 
the instructions of the court plaintiff recovered a verdict. 

By defendant’s charter the mayor and councilmen had pow- 
er, by ordinance, to regulate, pave and improve the streets, 
which authority was. pursued in fixing the grade in 1867, 
This was the mode pointed out in the charter and the only 
legal mode by which the subject could be acted on. The 
charter is the power of attorney granting the authority and 
the manner prescribed in it must be carried out. It required 
the passage of an ordinance—a legislative act by the mayor 
and councilmen—to accomplish the object, and that wasa pow- 
er that could not be delegated or committed to other hands. 
The grading, therefore, under the assumed authority of the 
committee, was done without any legal justification. But it 
does not thence follow that the defendant is liable. It could 
only be held bound when it attempted in its legal capacity to 
exercise an authority not warranted. Here was no such at- 
tempt by its law making power... No binding ordinance, or 
even resolution was passed to that effect. The council acting 
without the concurrence of its co-ordinate branch, the may- 
or, attempt to give power by a mere appointment to a com- 
mittee todo what could only be done by an ordinance passed 
in regular form. No authority was granted and no liability 
rested on the city in consequence of the action of the com- 


mittee. 
There is no principal standing behind the committee to 


shield them. They may be responsible as trespassers but the 
city is not. Wherefore the judgment should be reversed and 
the cause remanded. The other judges concur. 










JEFFERSON CITY. 





—— 


Bibb v. Means. 





—e 


B. F. Biss. Defendant in Error, vs. Mary E. Means, Plaintiff 

in Error. 

1. Land—Purchase of, under inducement from one having prior claim— When does 
and when does not work es toppel—Bill in equity for title—Interest— Writs of 
possession—Agency.—A. purchased land at execution sale which the debtor in 
the execution held under a bond for title from B., but for which he had not 
paid. C. with the consent of A. and under an agreement with him to pay 
the sheriff the amount bid by A. at the execution sale, paid the purchase money 
to B. and obtained the legal title, but failed and refused to pay the sheriff, and 
judgment was obtained against A. for the amount of his bid. Held, that A. 
on parment of the amount paid by C. to B. was entitled to a decree vesting 
the legal title in him. 


Error to Circuit Court of Hickory County. 
Barry & Leaton, for Plaintiff in Error. 


I. Bibb was estopped from claiming the property after 
inducing the defendant to purchase it. (Huntsucker vs, 
Clark, 12 Mo.. 333; Newman vs. Hook, 37 Mo., 207; Bunce 
vs. Beck, 46 Mo., 327; Rutherford vs. Tracy, 48 Mo.. 326; 
Rice vs. Bunce, 49 Mo., 231.) 

II. The court could not issue a writ of restitution in this 
ease. Such writ only lies when the successful party has once 
had possession, and has been wrongfully kept out of the use 
of the property. 

W. P. Johnson, for Defendant in Error. 


I. In order to constitute an estoppel some act of the one 
party must be done or suffered that has misled the other, 
There was nothing of the kind here. (Bigel. Estop., 473.) 

Il. All the money that Mrs. Means should have received 
from Bibb, was the amount she actially paid for the quit- 
claim deed, and this sum the court decreed her. 


Hoven, Judge, delivered the opinion of the court. 


The object of the petition in this case was to compel the 
defendant to convey to the plaintiff the legal title to certain 
real property therein described. 
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In the year 1858 James Atkinson, acting under a power of 
attorney from George Dixon and wife, executed to Mark L, 
Means, in consideration of the sum of sixty dollars, to be paid 
by said Means, a bond for title to two lots in the town of 
Warsaw, Benton county, Mo., which were the property of the 
wife of said Dixon. In 1863 Means died intestate, without 
having paid any portion of the purchase money. On the 12th 
day of October, 1868, said lots were regularly sold by the ad- 
ministrator of the estate of said Means to the plaintiff, who, 
after the timely approval of said sale by the proper court, re- 
ceived a conveyance therefor from said administrator, bearing 
date January 21, 1869. On the 3d day of February, 1869, 
George Dixon, who had in the meantime become invested 
with the title to these lots through the last will of his wife, 
then deceased, executed to the defendant, who is the widow 
of said Means, a deed for the two lots in question for the sum 
of sixty dollars paid by her to said Dixon. The defendant 
was fully aware at and before the time said deed was obtained 
by her of the condition of the title and of the purchase by the 
plaintiff at the administrator’s sale. The plaintiff, Bibb, 
brought into court for the use of the defendant the sum paid 
by her, and asked that she be compelled to convey to him the 
title to said lots, and for general relief. 

The following extract from the defendant’s answer con- 
tains the substance of her entire defense: “that said convey- 
ance from George Dixon to said defendant took place long 
after said administrator’s sale to plaintiff, and with the knowl- 
edge and assent of said plaintiff, and by and with the advice 
and consent of said plaintiff, and with the full and perfect 
understanding by and between said plaintiff and said detend- 
ant that said Geo. Dixon was conveying said two described 
lots 7 and 8, in block 2, in good faith to said defendant, and 
with the express understanding on the part of said plaintiff 
that he acted as the agent of defendant in purchasing the said 
two lots 7 and 8, block 2, in Whipple and Ballou’s addition 
to Warsaw, at said administrator’s sale, and with the further 
understanding on the part of said plaintiff that when he, said 
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plaintiff, paid the amount of his said bid, $525, at said ad. 
ministrator’s sale, which defendant avers plaintiff has never 
yet done, that then said defendant. would be indebted to saig 
plaintiff in said amount of money so advanced by said plain. 
tiff to and for said defendant and as her agent, and that said 
plaintiff held whatever title he derived to said two described 
lots by virtue of said administrator’s deed in trust for, and ag 
the sole and separate property of, said defendant.” The fore. 
going allegations were denied by the piaintiff. The phrase. 
ology of that portion of the foregoing extract which refers to 
the understanding of the plaintiff aione is peculiar, though 
we shall treat it as having been not artfully but inartificially 
drawn, and as intended to allege an agreement between the 
parties. 

The testimony of the defendant in support of her plea was 
as follows: “I had not spoken to Mr. Bibb about bidding off 
the lots before the administrator’s sale, but Mr. Bibb came to 
my house the same evening he bid off the property and told 
me he had bid off lots 7 and 8, block 2, for me, and that I 
could have them, and that 1 mnst pay the amount of his bid, 
$525. I thanked him, and told him I would do go if] 
could. I went on and got title to the lots from Dixon in my 
own name and for my own benefit. with the knowledge ot 
Mr. Bibb, and under his advice. Mr. Bibb never intimated 
to me that he claimed the title I got from Dixon, or expected 
any interest in the same, either before 1 got the deed from 
Dixon or at the time. He did not set up any adverse title 
to mine at that time, and I never heard that he claimed title 
to the lots in question until he commenced this suit. My 
daughter has tanght school and paid off some of the men who 
helped me to raise the money to get my title from Dixon. 
Mr. Bibb paid $15 of that money, and told me that I should 
pay the others first and pay him when I got it. It was un 
derstood by Mr. Bibb and myself that the deed I got from 
Dixon was for me and my benefit, and that I should pay Mr. 
Bibb the money he bid at the administrator's sale as soon as 
1 could.” 
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It appears from the record that the administrator of Means 
sned Bibb for the amount of his bid, and an answer filed by 
Bibb in that suit in 1869, together with a supplemental an- 
swer filed by him in 1870, and an amended answer filed at 
the February term, 1871, were read in evidence by the de- 
fendant, in the last of which Bibb set up that he had bought 
the lots at said administrator’s sale for Mrs. Means and as her 
agent, and not on his own account. The verdict and judg- 
ment in that suit are not given, but other testimony in the 
cause shows that the administrator obtained judgment against 
Bibb. 

The plaintiff testified, in substance, that he bid off the 
property in his own name for the sum of $525, and supposed 
at the time that he was getting a perfect title. Mrs. Means 
knew nothing of his purchase until he told her. His purpose 
was to let her have the property if she would pay to the ad- 
ministrator the amount of his bid. When he informed Mrs. 
Means that he had bought the property, and that she could 
have it if she would take the bid off his hands she thanked 
him, and said she would pay the bid: if she could raize the 
money. He also told her that she could have until the next 
sitting of the probate court, a period of three months, to raise 
the money. Plaintiff further stated that he aided Mrs. Means 
in obtaining the money which she paid for the conveyance 
from Dixon, and that said deed was taken in her name be- 
eause she had promised to take the property off his hands, 
and he thonght she would do so. He also told her that he 
thought, as she was the widow of Means, she could get a deed 
from Dixon on better terms than he could. He also testified 
that the defendant was insolvent. 

At the trial of the suit brought by the administrator against 
Bibb for the amount of his bid, Bibb was a witness, and the 
defendant endeavored to show that he then testified that he 
purchased the property in controversy as theagent of Mrs. 
Means. Plaintiff, on the other hand, introduced evidence to 
show that his testimony was to the effect that he bought the 
property for Mrs. Means, and intended she should have it, but 
he did not act as her agent, 
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The circuit court rendered a decree for the plaintiff ang 
awarded a writ of possession, and defendant brings the cage 
here by writ of error. 

The right of the defendant to dower in the premises jy 
controversy, as well as her right to the same under the home. 
stead law, have been urged upon the attention of this court, 
bat no such questions are presented by the record before us, 
and we cannot therefore notice them. 

Defendant’s counsel insist that the plaintiff is estopped 
from claiming any right to the land by reason of his having 
induced the defendant to expend money in purchasing the 
title from Dixon. 

We do not perceive that there ts any question of estoppel 
in this case. Both parties concur in stating that the purchase 
was made by the defendant and the title taken in her name, 
in pursuance of an agreement between them, and their res 
pective rights must depend upon the terins of that agreement, 
What that agreement was, and whether under the cireum- 
stances the defendant should be allowed to retain the title so 
acquired, are the questions presented for our determination. 

No question as to the statute of frauds is made in the 
case. 

Mrs. Means contends that the agreement was that Bibb 
should pay to the administrator the amount bid by him for 
the property, and that she should become the debtor of Bibb 
therefor, and that she purchased the title from Dixon with 
that understanding. Bibb, on the contrary, asserts that the 
agreement was that Mrs. Means should succeed to his rights 
as purchaser at the administration sale by paying the amount 
of his bid to the administrator, and that he advised and con- 
sented to the acquisition by her of the legal title from Dixon 
in consequence of this agreement on her part. It is obvions 
that if Mrs. Means correctly states the agreement, Bibb has 
mistaken his canse of action. If Bibb’s statement of the 
agreement be correct, and Mrs. Means has failed to comply 
with the terms on which she was permitted to acquire the 
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legal title, then she holds such title in trust for Bibb, and he 
is entitled to have it conveyed to him. 

It is evident, from the testimony of both parties, that Bibb 
did not purchase at the administration sale as the agent of 
Mrs. Means, and our investigation is narrowed down to the 
inquiry when and to whom it was agreed that Mrs. Means 
should pay the sum bid by Bibb. The direct testimony on 
this point is meagre, contradictory and very evenly balanced, 
and in weighing it we shall have to be governed to some ex- 
tent by the circumstances of the parties. 

It will be remembered in the first place that the testimony 
shows Mrs. Means to be insolvent. If we accept her version 
of the agreement as correct, no time was fixed for the pay- 
ment of the money by her; plaintiff was to pay the money 
for her and she was to pay him when she could. No note 
was to be given, no security was to be provided, and there 
was no agreement as to interest or rent. The answer filed 
by the plaintiff in 1871 to the suit bronght by the adminis- 
trator against him, on which that cause seems to have been 
tried, is not unimportant. The present suit was not brought 
until January, 1872. The defendant having accepted the 
purchase made by plaintiff and intended for her benefit, the 
plaintiff took the ground in that answer that he had bought 
as the agent of the defendant and for her benefit and not fur 
himself, and that she therefore should be held accountable for 
the purchase money and not himself. That answer can be 
reconciled with the testimony of the plaintiff in this suit. 
It contained a false conclusion of law. His counsel in that 
suit evidently attempted to treat the acceptance by Mrs. Means 
of his purchase for her benefit as a ratification of his act, and 
as creating, in contemplation of Jaw, an agency from the be- 
ginning. The piaintiff made no claim to the title held by 
Mrs. Means until he became bound by a judgment to pay the 
purchase money. Weighing the testimony of these two par- 
ties in the light of all the circumstances, and of the principles 
which ordinarily govern human conduct in similar situations, 


we feel inclined to find the fact to be that there was an agree- 
19—voL. LXI. 
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ment between the parties for a substitution of Mrs. Means gg 
purchaser in lieu of the plaintiff, which Mrs. Means herself 
abandoned by failing to comply with the terms of plaintiffs 
purchase. 

The decree of the circuit court for a conveyance must there. 
fore be upheld, a8 the defendant caunot be permitted to re 
tain the title acquired in pursuance of the agreement and at 
the same time repudiate the agreement. Mrs. Means wag 
only entitled to the sum she paid without interest, as she 
wus not required to account for rents and profits. 

We see no error in the action of the court in awarding 
writ of possession. 

The judgment is affirmed. All the other judges conenr, 





Tomas Corrican, Respondent, vs. P. W. Derscn, Appellant. 


1. Contract—Street grading, subscriplion to pay for— Consideration, what sf. 
ciext.—Certain sums were subscribed to induce a contractor to complete the 
grading of a street in Kansas City, begun under a contract with the eity ; and 
in consideration of that agreement the contractor made a settlement with the 
city for the work then done, and entered into engagements for its completion, 
which arrangements and expenditures he was not obliged, under his contract 
with the city, to make, and which were necessarily productive of loss and in- 
jury, in case of non-payment of the subseription. Held, that the consideration 
was amply sufficient to support an action for the amounts pledged. 


Appeal from Jackson Special Law and Equity Court. 
Wm. E. Sheffield, for Appellant. 


Tichenor § Warner, for Respondent, cited, Marks vs. Bk. 
of Mo., 8 Mo., 316; Southern Hotel Co. vs. Choutean, 53 Mo., 
572; Koch vs. Lay, 388 Mo., 147; Harkman vs. Campbell, 46 
Mo., 305. 


Waaenrr, Judge, delivered the opinion of the court. 


This action was instituted on the following writing: “We, 
the undersigned owners of property on Grand Avenue, Kan- 
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ie _ Corrigan v. Detseh. 

ag sas City, agree and promise to pay, each of us severally. the 

elf amounts ‘placed opposite our names, as an inducement to 

Ps Thomas Corrigan to commence and complete the grading of 
said street under his contract with the city, and for the pur- 

e- pose of indemnifying him for his loss and expense in collect- 

e ing his pay for the work done, from the city, and his loss on 

at certificates of indebtedness taken in payment, to be paid as 

aS goon as the grading is completed; to be completed on or 

1e about the first of July, 1872. Dec. 7, 1871. (Signed,) P. W. 
Detsch, $75.00, and others.” 

4 At the trial the evidence was, that by virtue of the sub- 
scription sued on plaintiffs made a settlement for work done 
on Grand Avenue referred to; that at the time he so settled, 
the city owed him $9,000 and the interest thereon from June 
previous ; that he had stopped work because the city had bro- 
ken its contract by not paying for the work in monthly esti- 
mates, and because of this subscription he made a settlement 
with the city, throwing off the interest due on the $9.000, 

and gave the city until the next October to pay that sum; 

, that he took same in certificates of indebtedness, due at that 

time, instead of cash, as called for by his contract with the 

, 


city, and that he took the same at 90 cents on the dollar, when 
ther were worth only 80 cents on the dollar in the market, 
and that the settlement was made by reason of the subscrip- 
) tion; that he went to work in January and February in order 
tocomplete the work according to the terms of the subscrip- 
tion, and labored under disadvantages on account of the 
ground being frozen; and that he would not have done it ex- 
cept for the subscription. 

The court gave judgment for the plaintiff, and the only 
ground now urged for a reversal is, that the snbseription is 
notsupported by a sufficient consideration. But we are not 
of this opinion. We think the consideration was ample and 
sufficient. The undisputed facts show that the plaintiff, in 
consideration of the subscription, expended money and entered 
into engagements which must necessarily cause him loss and 
injury, if the subscription is not paid, and that on account of 
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the subscription he made a settlement with the city for a Jess 
sum than was due him, and extended the time of payment 
for money then owing and due him, and that he also worked 
at a disadvantage and at increased expense when he was not 
bound to do so, because the city had violated its contract, If 
these facts do not furnish a good consideration it is difficult 
to imagine what would. 

We are of the opinion that the judgment should be affirmed, 
The other judges concur. 


















I, 8. Lzaso, Defendant in Error, vs. E. T. Rensuaw, Plain. 
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1 Partnership liability from plaintiff to defendant cannot be set up as counter-claim, 
when— Dissolution and settlement.—Tliere can be no liability from one partner 
to another by virtue simply of the partnership relation, which can be made the 
subject of set-off or counter-claim, until there has been a settlement; and where 
the answer sets up no connection between the debt sued on and the partner. 
ship, and makes no allegation of the insolvency of plaintiff or of any other 
fact calling for the interposition of equity, the court will not in such action 
decree a dissolution of the partnership and settlement of partnership accounts. 























Error to Moniteau County Court of Common Pleas. 
Owens & Woods, for Plaintiff in Error. 
Moore & Williams, for Defendant in Error. 
Hoven, Judge, delivered the opinion of the court. 


The plaintiff as payee, sned the defendant as maker, upon 
two promissory notes, one of which bore date January Ist, 
1863, the other April 10th, 1869, and both of which were 
payable one day after date. The defendant pleaded several 
counter claims, and in addition thereto set up in substance 
that the plaintiff and the defendant were and had been, from 
a period prior to the Ist of January, 1868, co-partners in buy- 
ing. herding, feeding and selling hogs and cattle ; that sev- 
eral settlements were had prior to the year 1868, and on said 
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settlements defendant was found to be indebted to plaintiff, 
and gave the notes sued on, for such balances as were then 
found to be due, and that the note dated April 10th, 1869, 
was given in renewal of a note made long prior to that date, 
at one of the settlements aforesaid ; that in October, 1868, 
the plaintiff and defendant as such cu-partners, made a con- 
tract with one Wear to buy, feed and sell cattle, under which 
transactions involving a large amount of money were had; 
that on a settlement of the accounts of the co-partnership, 
the business of which was then ended, a balance would be 
found to be due from the plaintiff to the defendant greater 
than the amount of the notes sued on, of all which matters 
he stated on account and prayed for a dissolution and settle- 
ment, and for judgment for the balance found to be due. 

The plaintiff admitted that there were joint transactions prior 
to 1868, but averred that they were separate and distinct 
from each other, and were fully settled, and had no connection 
whatever with the engagement entered into with Wear in 
October, in 1868, and denied that any continuous co-partner- 
ship existed between them, as was alleged by the defendant. 

The testimony of the defendant himeelf fails to show any 
continuous partnership, but simply shows that he and the 
plaintiff traded together in stock three years in succession, 
and settled with each other at the close of the season in each 
year except the last. 

The court took cognizance of the defendant’s cross-petition, 
and proceeded to take an account of the co-partnership trans- 
actions, and rendered a decree for plaintiff, after deducting 
from the amounts due upon the notes the sum found due to 
the defendant on a settlement of the partnership accounts. 

The defendant brings the case here by writ of error, and 
complains of the decree, the rejection of testimony, the fail- 
ure of the court to award a change of venue for which he 
made application, and the refusal of the court to grant a new 
trial on the ground of newly discovered evidence, all of which 
objections we must decline to notice. 
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There were no facts stated in the defendant’s answer, nor 
did any appear in evidence which would authorize the com. 
mon pleas court to decree a dissolution and proceed to a get. 
tlement of the partnership accounts in this action. There 
was no connection between the notes sued on, and the trang. 
actions in stock in which Wear was interested and which the 
defendant sought to have settled. There was no allegation 
of the insolveney of the plaintiff, nor of any other fact which 
would warrant the court in depriving him of his right tog 
judgment on the notes in suit, until the co-partnership trang 
actions set up by the defendant were settled and determined, 
This prospective demand was not such a counter-claim ag jg 
contemplated by the statute, nor did it constitute any equit- 
able defense, nor as stated, could it entitle the defendant to 
any affirmative relief in this action. 

“I do not understand,” says Hand, J., in Ives vs. Miller (19 
Barb., 196) “that one partner has a demand, debt or counter. ° 
claim against his co-partner before or after dissolution, until 
a final settlement, where there is no fraud, nor an express 
agreement, nor any special cireumstances.” Vide also Par. 
sons on Part., 271. 

What one partner may owe the firm cannot become a debt 
dune a co-partner, without a settlement of the co-partnership 
affairs. “The supposed creditor’s debt is due from the firm 
of which he is a partner, and the supposed debtor owes the 
money to himself in common with his co-partner.” Lord 
Cottonham—(Richardson vs. Bank of England, 4 My. &. Cr. 
165.) 

As there can be no liability on the part of one partner to 
another, by virtue simply of the partnership relation, which 
can be made the subject of set-off or counter-claim until there 
has been a settlement; and as no sufficient ground for equit- 
able relief in this action is stated in the answer, the judgment 
ot the court below will be reversed, and the cause remanded. 
The other judges coneur. 
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a Raukin, et al. v. Rankin, et al. 

oP Jacop Rankin, ef al., Appellants, vs. Evizapetn S. Ranxiy, 
~ et al., Respondents. 

ot. 1. Wills, suit contesting—Evidence— Rebuttal— Additional testimony in corrob- 
re oration inadmissible, when.—In suit contesting the validity of a will, after, de- 
8 fendants have made out their prima facie case in favor of the will, and plain- 
) tiffs have introduced their testimony contra, and the proofs have been offered 
" by defendants in rebuttal, plaintiffs should not be permitted to afterwards bring 
m jn additional testimony in corroboration of that already offered; and this rule 
hi should be enforced especially when the testimony is in the nature of opinions 
4 based upon observation, or those of experts on hypothetical cases, as, where 
. the sanity of the testator is in issue. 

) 9. Evidence, introduction of, discretion of court as to.—The introduction of tes- 


timony out of its order is, as a general rule, a matter resting largely in the 

8 discretion of the court. 

3. Willk—Undue influence of wife—The mere fact that a will is changed to gra- 
tify the wishes of the wife, is not proof of undue influence on her part. 

4. Wills—Division of property under--Decay of facultiee—Proof as to—Where 
testator havisig children by two marriages, by his will left the greater portion 

| of his property to those by his last wife, reciting that advancements equal to the 
differenee had been made to the older set, and suit was brought to set aside the 
will on the ground of mental ineapacity, proof that five years before he had made 
another will, distributing his property equally among all his children, without 
evidence that no such advancements had been made, wae held not sufficient to 
lay the foundation for an inference that between the dates of the wills his 
faculties had been failing. 

5. Wills—Sanity of testator, medical egpeeulations as to.—Where the mental 
condition of a testator is thoroughly established aliunde, medical speculations 
relating thereto are entived to but little weight. 





Appeal from Jasper County Circuit Court. 


Ewing § Smith, with Bray §& MeAfee. for Appellants, 
cited in argument, Tingley vs. Cowgill, 48 Mo., 291; Dozier 
vs. Jerman, 30 Mo., 216; Craighead vs. Wells, 21 Mo.. 404; 
Rucker vs. Eddings, 7 Mo., 115; 1 Greenl. Ev., 147, § 74: 
1 Phil. Ev., top p. 683, side p. 220; 2 id., S78-883; Redf. 
Wille, 514, $8 14, et seg.; 518, $19; 519, $23; 528, § 43. 


J. C. Cravens, for Respondents, cited in argument, Har- 
ris vs. Hays, 53 Mo., 90: 28 Mo., 19; Redf. Wills, p. 30; id., 
p. 40,§ 12; 41 N. Y., 229; Benoist vs. Murrin, 48 Mo., 51; 
Tingley vs. Cowgill, 48 Mo., 291; 31 Mo.. 427; State vs. 
Wissmark, 36 Mo., 592; 44 Mo., 238; 19 Mo.,557; 16 Mo., 
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226; McClintock vs. Curd, 32 Mo., 418; 3 Wash. ©, 0, 
5; Boyd vs. Ely, 8 Watts. 66; 46 Mo., 148; 49 Mo, 
4; 25 Mo., 306; 24 Mo., 227-236; 1 Redf. 533, 123, 198 

29, 132-3, 516, 526; 1 Mo., 313. | 


Napron, Judge, delivered the opinion of the court. 


This was a suit to set aside the will of Sinnett Rankin, on 
the ground of mental incapacity, and undue influence of his 
wife. 

At the trial the court ruled that the defendants held the 
affirmative, and the burden of proof was upon them to prove 
the due execution of the will, and that the testator was of 
sound and disposing mind when it was executed, and that, as 
to the question of undue influence, the burden of proof was on 
plaintiffs; that defendants had the right to open and close 
the case. 

The defendants then proceeded to establish the execution 
of the will and the sanity of the testator by the two subscrib- 
ing witnesses, who were examined as to all the facts occurring 
at the date of its execution and as to the testator’s mental 
capacity. 

The plaintiffs then introduced and examined a great num- 
ver of witnesses to destroy the prima facie case of the de- 
fendants, and to show that the testator was incompetent to 
make a will. 

The defendants then introduced a number of witnesses in 
rebuttal of plaintiff's testimony and corroborative of the proof 
in chief in support of the will. The plaintiffs then offered 
additional evidenee in support of their evidence in rebuttal, 
but the court refused to hear any further testimony and closed 
the case. 

Fourteen instructions were asked by the plaintiffs. but the 
court refused to give any of them, or any of those asked by 
the defendants, and of its own motion gave the following: 

“Tf the jury believe from the evidence that the instrument 
of writing mentioned in the pleadings and read to the jury, 
was signed by Sinnett Rankin as his last will in the presence 
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of two witnesses, and that the witnesses subscribed their 
names to said instrument in his presence and at his request ; 
that he was twenty-one years of age or upwards, and that the 
testator had at the time capacity to understand the business he 
was engaged in, recollecting the property to be disposed of, the 
objects of his regard, and the persons to whom he meant to con- 
vey it, and the manner in which he meant to distribute it, and 
was without any influence operating upon him at the time 
depriving him of his free will and desire in disposing of his 
property according as he desired—if the jury believe these 
facts, they will find for the will; otherwise, they will find 
against the will. 

“In considering the question of undue influence, the jury 
will consider the circumstances and conversations at the time 
of executing the instrument. 

“The jury are the sole jndges of the credibility of witnesses 
and of the weight to be given to the testimony of each.” 

The verdict was in support of the will, and the judgment 
of the court was, after reciting that said will had been pro- 
bated by the county court and reciting the will, that “the 
judgment of said county court in admitting said instrument 
of writing to probate is approved and confirmed, and the said 
instrument of writing is hereby adjudged and decreed to be 
the last will and testament of said Sinnett Rankin,” &e. 

To present the points of law made in the progress of the 
trial, it is unnecessary to give more than a condensed state- 
ment of the general tendency of the evidence. 

The age of the testatur at the time of the execution of this 
will is not stated in any of the testimony on either side, ex- 
cept that one of the witnesses for the contestants, who never 
saw him but once, conjectured he might be sixty or perhaps 
eighty ; but it appears he had a large farm in Jasper county 
of about 1,400 acres, and during the war was compelled or 
induced to move into Kansas, and whilst in Kansas, in 1865, 
had an attack of paralysis which confined him to his room 
for four or five weeks. 

After he recovered he returned to his farm in Jasper coun- 
ty, rebuilt the fences on it that had been destroyed or gone 
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out of repair, had various tenants under him—with whom he 
settled from time to time—and in short, re-established himself 
and his family in his former position of comfort and inde 
pendence. The object and tendency of the evidence for con. 
testants was to show a deterioration of intellect on the part 
of the testator after his paralytic stroke, evinced by irritability 
of temper; by occasional fits of despondency, and anticipa- 
tions of the reduction of his family to beggary ; by an alleged 
tremor of his hands and swelling of his tongue; a difficulty 
in his speech, and an ineapacity to discharge his saliva in the 
usual mode, and by sudden Joss of memory in the midst ofa 
conversition. On the other hand, most of these supposed 
indications of decaying intellect, if not all of them, were dis 
proved or denied by about as many witnesses as had attested 
their existence. However this may have been, it seems to 
have been beyond dispute that the testator subsequently to 
his paralysis in Kansas, superintended all the operations of 
his large farm in Jasper successfully and in person, without 
the aid of any adviser or agent of any kind, and was a man 
of nausual ability and energy. His physical strength, it was 
conceded, was somewhat impaired by the attack of paralysis, 
though he still continued to ride around his farm and to the 
county seat whenever business required him, up to the date of 
his will in 1865, and subsequently. 

The testator had five children by his last wife, one of the 
present defendants, and four children by a previous marriage, 
In his will he recited that his oldest children by his first mar- 
riage had been advanced to an amonnt fully equal to the 
share his younger children would get under the will, and left 
by this (in substance) all his property, estimated at from 
$30,000 to $40,000 in land, money, farming stock, etc., to his 
wife for life or during widowhood, remainder to be divided 
equally among his five children by her, with a power in the 
wife to make snch advancements to any of them as she might 
see proper. The testator died in 1868, three years after the 
execution of his will. i 
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No question is made that the verdict*is not amply supported 
by the evidence, but some points are made here in reference 

to certain rulings of the court during the trial, and these pre- 

sent the only points of law for our consideration. 

lst. It is insisted that after the close of the proponent’s re- 

butting testimony, the contestants had a right to introduce 

evidence in corroboration of their testimony in chief, and to 

rebut the new and additional evidence introduced by the pro- 

ponents. But it is obvious that such a practice, if adopted 

as a rule of proceeding, would make trials interminable. The 

mode aud time of introducing testimony on trials, as has been 

often observed by this court, is chiefly a matter for the dis- 
cretion of the court superintending the trial—to be exercised 

of course, so as to promote a fair and full investigation—and 

there are no doubt cases in which a party, who has by inad- 
vertence or ignorance of its existence or other accidental 

causes, neglected to introduce in time a material piece of evi- 
dence, will be allowed and ought to be allowed to introduce 
it after the time has passed when, according to the rule of 
practice, it ought to have been offered. The main object of 
all rules is to give opportunity for a thorough investigation 
of the facts, and at the same time facilitate the progress of 
business and put an end to useless repetition of evidence al- 
ready introduced by the introduction of other witnesses to 
the same facts, whose only object is to add the supposed 
weight of numbers to what has already been sufficiently ex- 
plained. The strict observance of such rules is especially 
necessary in cases like the present, where opinions based on 
observation, or by experts upon hypothetical cases, are liable 
to be extended indefinitely. As the proponent’s last evidence 
was entirely confined to the single question of sanity (the 
only point of fact disputed in the case) and strictly in rebut- 
tal of the testimony on the same point given by the contest- 
ants, the court, we think, properly rejected the additional evi- 
dence offered without the allegation of any special reasons 
for its introduction. Had the proponents given evidence on 
the point of undue influence, which was an issue in the plead- 
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ings. the contestants, as they had offered no evidence on that 
point, mixht have been entitled to re-examine their witnesses 
or introduce additional ones in regard to that matter. That 
part of proponent’s evidence, had such been given, would 
have been new matter and not strictly in rebuttal of contest. 
ants’ proofs. But there was no such evidence offered on 
either side after the formal proof of the will by the subserib- 
ing witnesses. 

2d. And in this connection we may notice the objection to 
the instruction of the court in regard to undue influences, 
That instruction would have been clearly wrong if there had 
been any evidence in the case tending, in any way, to support 
the charge of undue influence other than the statement made 
at the outset of the case by one of the subscribing witnesses 
to the will. This witness stated that after he had written 
the will, under the dictation of the testator and before it was 
subscribed by him or the witnesses, the testator called his 
wife from an adjoining room and requested the witness to 
read over the will to her, which he did, and thereupon the 
testator said to her, “do you accept that will ?’ and the wife 
dropped her head, nodded, said yes, and shed tears, and im- 
mediately left the room. This was the only evidence in the 
ease of undue influence of the wife, and the attention of the 
jury was therefore directed to this by the second instruction. 
Ir seems strange that such an occurrence could have been per- 
verted into any proof of the slightest improper influence on 
the part of the wife. There seems to have been on the part 
of the testator a consciousness of the affectionate fidelity and 
worth of his wife, and that she deserved to be consulted in 
regard to duties and restrictions about to be imposed on her 
by the will, and if it should even be inferable from this that 
he would have changed the will to gratify her wishes, it does 
not follow that such deserved tribute to that influence, which 
a faithful wife was entitled to exercise, could be tortured into 
an exercise of undue influence. 

3d. The contestants offered to prove that the testator made 
a will in 1860, when he was beyond question of sound mind, 








OCTOLER TERM, 1875. 












_" Rankin, et al. v. Rankin, et al. 
making a division of his property about equal among all his 
children, leaving his present wife a much smaller bequest 
than in the will in controversy made in 1865; but this proof 
was rejected by the court, and we think properly. Such proof 
could only show a change of mind on the part of the testator, 
between 1860 and 1865, for reasons satisfactory to him, and 
not subject to the revision of juries or courts. If such offer 
was designed to lay the foundation for an inference of dimin- 
ished health of body and mind between the dates referred 
to, it certainly should have been accompanied with proof that 
no advancements were made to his elder children during the 
interval named. But had such additional proof been offered. 
we cannot say that it should have been admitted. It would 
have been too remote to be entitled to any weight in the trial 
of the present issue. 

4th. A medical expert stated that when the cause of par- 
alysis originates in the brain, it sometimes impairs the mind, 
and that, when it is originating, the facial nerves are almost 
always affected, and the speech also, and in such attacks the 
mind is frequently impaired. After this explanation the 
plaintiffs proposed to prove by the physician, who attended 
the testator in his last illness in the fall of 1868, and by 
others, that after the making of said will in 1865, the testator 
was again stricken with paralysis and was affected in the same 
way as in Kansas, and to prove in the hearing of the medical 
expert, then on the witness stand, the symptoms and effects 
of these attacks had after the will was made, to enable or 
assist the said medical expert in giving an opinion as to the 
extent of the effect of the stroke of paralysis in Kansas on 
the mind of the testator, and further to prove by said expert 
that such evidence would enable him to give a more satisfac- 
tory opinion as to the effect of attacks, had before the mak- 
ing of the will, upon testator’s mind. 

The court refused to allow the evidence, and exceptions 
were taken. 

Speculations, such as these questions propose, may possibly 
be useful in aiding conclusions as to a condition of mind or 
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body about wliich there is no positive testimony. It may be 
that the cundition of a person, directly or very soon after an 
event, may enable medicxl experts better to determine the 
condition and capacity immediately before that event by a 
sort of a posteriori diagnosis, but as in this case, three years 
passed fromm the date of the will to the death of the testutor, 
and his mental capacity prior to his will and snbseqnent to 
his first attack of paralysis, was thoroughly established, one 
way or the other, apart from all hypothetical reasoning of ex- 
perts, mere speculations on the subject could be entitled to 
but little weight, much less speculations so far-fetched ag 
those proposed in the interrogatories we have copied. 

We have not noticed the instructions asked in this case on 
both sides, because it is obvious that the instructions given 
in regard to the issue before the jury were sufficiently com- 
prehensive. 

Judgment affirmed. All the other judges concur, 





Srare or Missouri. Defendant in Error, vs. Henry Hoiten- 
scHEir AND Anna Houvenscaerr, Plaintiffs in Error. 


1. Continuances, refusal of —Supreme Court will not interfere unless, etc.—The 
Supreme Court will not interfere with the discretionary power exercised by a 
trial court in refusing continuances, unless it clearly appears that the power 
has been exercised unjustly or oppressively. 

2. Criminal law—Declarations of accused, pro and con, how far to be believed.— 
In criminal trials, the statements, confessions and admissions of the accused 
when given in evidence, must be taken together, and the jury will attach such 
credit to them, as they may deem them worthy of; and they may believe or 
reject what he says in his own favor. The question what credence shall be at- 
tached to his declarations, both pro and con., must be determined by the cir- 
cumstances surrounding the case, and the degree of probability which there is 
of the truth of the statements, viewed in the light of the whole transaction 
which they purport to narrate. 

8. Practice, criminal—Instructions—One may cover all counts, when.—Whiere 
different counts in an indictment charge only a single offense, and in one de 
gree, but merely vary the statement of the crime to conform to the evidence 

which may be given, the court need not charge separately as to each count, 
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but may in one instruction refer to them all and tell the jury to render a ver- 
dict of guilty, if they find the prisoner to have perpetrated the crime in the 
manner charged in either count. 

4. Practice, criminal—Iustruction—Aiding and abetting crime, act of, how 
charged.—An instruetion declaring that if one is present, or knowingly, inten- 
tionaily and of malice aforethought, aiding in the perpetration of acrime, he is 
guilty thereof, is proper. It need not tell the jury in terms that he must know 
at the time that the commission of the crime is intended by the principal ac- 
tor. That inference is deducible from the case stated in the instruction. 

5. Criminal law—Separate sentences in one judyment.—Where criminals are joint- 
ly indicted, it is immaterial that the sentences appear in the same judgment if 
they are separately passed upon each of the prisoners. 


Evror to Gasconade County Circuit Court. 


Belch §& Flanagan, for Plaintiffs in Error. 


I. The court below erred in overrnling the application for 
acontinnance. This court will interfere with the action of 
the court below in overruling applications for continuance 
when the discretion of the lower court has been exercised 
enjustly and unsoundly. Such is the present case. (State 
vs. Klinger, 43 Mo., 127; see also. 6 Gill & Jolins.. 269; 6 
Vt., 496; 3 Whart. Cr. Law., § 1027; id., foot p. 109, and 
note; State vs. Stokes, 18 Ga., 17; Campbell vs. People 
15 Lil., 17; State vs. Sloan, 47 Mo., 610; Cornelius vs. Comm., 
15 B. Monr. 539.) 

I[. The court below erred in giving instructions Nos. 4, 6 
and 7 for the State. Each instruction should have been on a 
separate and single count. 

III. The court erred in refusing to give instructions Nos. 
6 and 7, asked by the defendant. These instructions required 
the jury to find that Anna Hollenscheit knew of the inten- 
tion of the husband to commit the homicide at the time she 
is alleged to have assisted and abetted him. (1 Whart. Cr. 
Law, foot p. 185, § 120.) 

IV. The court rendered an erroneous judgment. “ When 
several defendants are jointly tried, the punishment of each 
in case of conviction, must be separately assessed.” (Wagn. 
Stat., 1107.) The court did not comply with the requirement 
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of the statute in rendering its judgment. The punishment, 
which was death, should have been assessed against each 
separately. (36 Ga., 234.) 


John A. Hockaday, Attorney General. with Rudolph 
Hirzel, Prosecuting Atlorney of Gasconade, for Defend- 
ants in Error. 


I. One continuance had been already granted on application 
of defendants, and under those circumstances it rests entirely in 
the sound discretion of the court to grant or overrule the ap- 
plication. (State vs. Klinger, 48 Mo., 127; Frederick vg, 
Price, 46 Mo., 24; State vs. Burns, 54 Mo., 274; State vs, 
Lange, 59 Mo., 418.) 

The facts stated are insufficient to entitle defendants toa 
continuance. There was no diligence shown by defendants 
in efforts to procure the witness, nor does it appear that there 
was any injustice done to defendants by the overruling of the 
said application. (State vs. Hays, 24 Mo., 369; State vs, 
Klinger, supra ; State vs. Shaw, 39 Mo., 90; State vs. Benton, 
31 Mo., 462; State vs. Murphy, 46 Mo., 430; State vs. Lange, 
supra.) 

II. Instruction number nine defines the charge in the in- 
dictment against H. Hollenscheit, as principal, and Anna 
Hollenscheit, as an accomplice, and is correctly stated. (State 
vs. Jennings, 18 Mo., 435; State vs. Ross, 24 Mo., 483; see 
also, Green vs. State, 13 Mo., 392.) 

IIL. Instruction number fourteen states the value and 
weight of defendants’ admissions and confessions, as repeat- 
edly laid down by the court. (Green vs. State, supra; State 
vs. Carlisle, 57 Mo., 104.) 


Waener, Judge, delivered the opinion of the court. 


At the July special term of the Gasconade cirenit court, 
convened under the provisions of the statute for trying the 
prisoners, they being at that time in jail, the defendant.Henry 
Hollenscheit, was indicted for murder in the first degree, in 
killing one Alband ; and his wife Anna was also included ip 
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the indictment as being present, aiding and abetting and as- 
sisting him. Upon their application, a continuance was 

ranted till the November term of the court, and at that term 
they filed their affidavit and application for a second contin- 
nance, Which was overruled, and this refusal to further con- 
tinue the case constitutes the first error complained of. It 
was stated in the affidavit that defendants could not safely 
proceed to trial, on account of the absence of Charles Schu- 
maker, Who was a material witness, and that the facts which 
they expected to prove by him, could not be proved by any 
other witness that was present or could be procured at that 
term of the court; that althongh every effort had been made 
by defendants, they could not learn that Schumaker knew of 
the existence of the facts they expected to prove by him, un- 
til the term of the court then pending; that Schumaker did 
not reside in the county, but that he removed therefrom, and 
lived in some part of Kansas, and that the place of his resi- 
dence was not known, although diligent inquiry was made 
for him ; that defendants expected to prove by him that Al- 
band, the deceased, told him, that he, Alband, intended to 
leave his wife, who was the daughter of defendants, and then 
living with them, and that he intended to get the defendants 
in the house and kill them before he left. 

It is hardly necessary to repeat what has been so frequently 
declared, that this court will not interfere with the discre- 
tionary power exercised by the trial court in refusing con- 
tinnances, unless it clearly appears that the power has been 
exercised unjustly or oppressively. 

As far as obtaining the personal presence of Schumaker 
was concerned, no diligence appears to have been used. The 
record shows that at the coroner’s inquest, a Mr. Schumaker 
was present, who is presumed to be the same person, and no 
effurt was made to procure his evidence after that. when he 
was still in the county, and it is not shown at what period he 
removed to Kansas. Butit is alleged that defendants were 
not aware that Schumaker knew the facts they expected to 
prove bv him, till the November term of the court, at 
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which they were arraigned. There is something about thi 
palpably inconsistent. They admit that they had no com. 
munication with Schumaker, and-did not even know where 
le was, and that they possessed no knowledge of the facts, 
previous to the time of the sitting of the court. There is no 
indication as to how they came in possession of the fact, or 
whether their information was entitled to any credit what 
ever. Under all the circumstances we cannot say that the 
court abused its discretion in overruling the application, 

The only other objections made to the ruling of the court 
relate to giving and refusing instructions. Defendants ex. 
cepted to instructions numbered one, four, six, nine, eleven 
and fourteen, given on behalf of the State. 

The first instruction merely states what is set out in the 
indictment, charging the defendants with the offense, and 
requires no particular notice. The fourth instruction tells 
the jury that if they believe from the evidence, that the de. 
fendant, Henry, killed Alband in malice, with a club ora 
stick, or any instrument likely to produce death or great 
bodily harm, or by throwing him out of the window upon 
the ground or rocks, or by either of those means, in the man- 
ner charged in the indictment, and that at any time before 
the killing, however short, he premeditated the same, and that 
such killing was wilfully, deliberately and maliciously done, 
then the defendant was guilty of murder in the first degree. 
The sixth instruction, in effect, was, that if the jury believed 
from the evidence that the defendant, Henry, wilfully, de- 
liberately and premeditatedly, on purpose and of his malice 
aforethonght, killed Alband by striking and beating him with 
a club or any blunt instrument in and upon his head and face, 
thereby causing mortal wounds, of which he died. or by throw- 
ing him, said Alband, out of a window upon the hard ground 
and rocks below, causing one mortal wound upon the back 
part ef his head, or by any or all of the means aforesaid, in 
the manner and form as charged in the indictment, then the 
suid Henry is guilty of murder in the first degree. 
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The ninth instruction merely states that the defendant, 
Henry. is charged as the principalin doing the killing, and 
the defendant, Anna, is charged as an accomplice, aiding and 
assisting him. 

The eleventh instruction has reference to a killing without 
deliberation or premeditation, and is based upon the doctrine 
of murder in the second degree. As the jury found a verdict 
for murder in the first degree, this instruction is practically 
unimportant, and needs no consideration or notice. 

The fourteenth instruction told the jury that in considering 
the confessions and declarations of the defendants they must 
consider them altogether ; that the defendants were entitled to 
the benefit of what they said, if true, as was the State to any- 
thing they said against themselves. What the defendants 
said against themselves, the law presumed to be true; what 
they said for themselves the jury might believe or disbelieve, 
as it might have been shown to be true or false by the evi- 
dence in the case, but it was for the jury to consider, un- 
der all the circumstances, how much of the whole statements 
they deemed worthy of belief. 

There is nothing objectionable about this instruction. 
Where parties make admissions or declarations against them- 
selves, the law presumes they are true because made against 
their interest ; but this is only a presumption and may be re- 
butted. Statements, confessions and admissions, when given 
in evidence, must all be taken together, and the jury will at- 
tach such credit to them as they deem them worthy of. They 
may believe everything the party says in his favor, or they 
may reject the same. It all depends upon the circumstances 
surrounding the case, and the degree of probability there is 
in the truth of the statements, when viewed in the light of 
the whole transaction which they purport to narrate. 

The instructions given and above stated, all declared the 
law as it has been long settled. They required the jury to 
find from the evidence that the killing was committed wil- 
fully, deliberately and premeditatedly, before they could find 
a verdict for murder in the first degree. 
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But the main objection urged against the instructions is, 
that they embody the law in reference to different counts jp 
the indictment, in a manner which is calculated to mislead, 
and that each instruction should be directed to a separate and 
single count. 

The objection is not tenable. If the different counts in the 
indictment charged distinct and independent offenses, or of. 
feuses in different degrees, there might be some ground for 
the doctrine contended for. But the indictment charges but 
oue single offense, that is, murder inthe first degree. 

There are different counts on which the pleader states the 
offense so as to meet the evidence which may be necessary to 
prove the charge, but al] this evidence was admissible, and 
without regard to the count it applied to; it only proved the 
one offense charged, and establishing that offense under either 
count was sufficient. The jury were, therefore, properly told 
by the instructions, that the defendants were guilty if they 
perpetrated the crime in the manner charged in either count 
of the indictment. 

It is insisted that the court erred in refusing ai instruction 
offered by the defendants, that the jury should find the wife, 
Anna, not guilty, unless they believed from the evidence 
that when she assisted in the crime she knew that her hus- 
band intended and had formed a design to kill Alband. Upon 
this question, at the instance of the State, the court gave an 
instruction that if it was found that the defendant, Anna, at 
the killing of Alband by Henry, was present, wilfully, de- 
liberately and premeditatedly, on purpose and of her malice 
aforethonght, aiding, abetting, countenancing, comforting 
and assisting the said Henry in committing the deed, then 
she was guilty of murder in the first degree. Upon the au- 
thority of Regina vs. Cruse (8 OC. & P., 541‘, Wharton lays 
down the rule that if A. is charged with crime, and B. is 
charged with aiding and abetting him, it is essential, to make 
out the charge as to B., that B. should have been aware of 
A.’s intention to commit murder. (1 Whart. Crim. Law, 7th 
ed., § 120,) 
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Bishop states the principle thus: “ All persons present giv- 
ing aid and comfort to another committing an offense, even a 
felony, are to be considered as principals, that is, as in legal 
contemplation doing the deed; therefore, if a statute makes 
the doing of a thing criminal, it includes persons present lend- 
ing their countenance and aid.” (1 Bish. Crim. Law, 3d ed., 
§ 184; State vs. Davis, 29 Mo., 391; id., 32.) 

The instruction virtually includes every element the law 
requires, and we do not think the jury could have been misled 
by it. In plain terms it declares that if Anna was present know- 
ingly and intentionally, and of her malice aforethought, ren- 
dering assistance in the perpetration of the crime, that she 
was guilty. If she was intentionally present for the purpose 
and knowingly aégsisted, the conclusion is inevitable that she 
aided in what was designed. This is fortified by the fact 
that she originally called to Henry to go up stairs to engage 
in the tragedy which followed, and she admits that Henry 
could not have succeeded had she not held Alband’s arms, 
whiist he was brutally murdered. As to the guilt of the de- 
fendants, the evidence is conclusive. Their own confessions 
made at different times; the bloody stains in the upstairs 
room where the deed was committed; the throwing the body 
out of the window, and placing it on a wheelbarrow and tak- 
ing it away and giving it a scanty burial of brush and dirt, 
where the dogs found it and devoured part of it ; its final dis- 
interment exhibiting a head beaten in such a manner that it 
was utterly unrecognizable, all unite in unfolding a tale of 
horror seldom met with even in criminal annals. 

There is no foree in the objection that the statute was dis- 
regarded in the sentences by the court. Althongh the sen- 
tences appear in the same judgment, yet they were separately 
passed upon each defendant. 

We have carefully and attentively examined the whole re- 
cord, and have entirely failed to find any error which would 
authorize us to interfere. 

The judgment must be affirmed. The other judges coneur- 
ring, except Judge Vories, who is absent. 
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Cuarves Reisse, e¢ al., Defendants in Error, vs. F. A. Oza. 
rENBACH, Exucuror or AmeELIA Beret, Decrasep, Plain. 
tiff in Error. 










































1. Limitations—Statutes of 1865, as to age of majority among women— Effect as 
to those over eighteen and under twenty-one years at date of their adoption.—Up. 
der the statute of 1865, concerning guardians, curators and minors, (ch, 116, 
3 1) women of the age of eighteeu were “considered of full age for all pur. 
poses.” Held, that this statute could not operate retrospectively but only so ag 
to make women who were, at the time of its adoption, over eighteen but under 
twenty-one, of age from the date of its passage. Hence, such an one 
having theretofore a right of action for the recovery of lands, would, under g 
proper construction of the limitation law, (Gen. Stat., 1865, p. 746, 34; Wagn. 
Stat., 916, 3 4) haveat least three full years after the adoption of the statutes 
of 1865, within which to bring her action. 

2. Equity—Relief on the ground of Sraud—Seec. 10, Subd. 5, art. Il, of Limita. 
tation Law not applicable to land suits. —Tie Statute (p. ¥18, 3 10, subd. 5) au- 
thorizing action for relief on the ground of fraud, to be brought within five 
years after discovery, the discovery having been made within ten years after 
the commission of the fraud, has no application to actions for the recovery of 
real property. (Rogers vs. Brown, anée, p. 187.) 

8. Limitations, statute of—Deed to defraud creditors—Sec. 24, art. 11., Limitation 
Law.—Where « deed is recorded, although made to defraud creditors, and so 
far forth an “improper act,” it does not prevent an action for the recovery of 
the land within the meaning of the statute of limitations, (Wagn. Stat., 920, 
3 24) so as to prevent the running of the statute. 


Error to Cole County Circuit Court. 

Ewing §& Smith, for Plaintiff in Error. 

I. Instrection number six given for plaintiff, was erroneons. 
The answer set up an equitable defense based on fraud. And 
the instruction declared that, if defendant did not interpose 
this defense within ten years after the commission of the 
fraud, the defense would not avail. This instruction was 
wrong becanse, Ist. defendant was in possession and had been 
for fifteen years before the commencement of this action, and 
was not asking any affirmative relief, and hence, the statute 
does not apply. (Hunter vs. Hunter, 50 Mo., 445.) 2d, if 
the statute can be invoked, the instruction was wrong, for the 
statute could not begin to sin till the discovery of the frand. 
(Hunter vs. Hunter, supra; Thomas vs. Mathews, 51 Mo., 


107.) 
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Il. The statute, prescribing five years limitation to actions 
for relief on ground of frand, ete., has no application to real 
actions. (Hunter vs. Hunter, 50 Mo., 445.) 


Lay & Belch, for Defendants in Error. 


L. Plaintiff's deed, at law, gives her the title, and unless this 
deed can be set aside for frand, her title is complete. More 
than ten years have elapsed since this deed was filed for re- 
cord, and its existence became known to the whole world. 
Those under whom defendants claim had their remedy in an 
action under the statute to quiet their title, or institute pro- 
ceedings for removing a cloud on it, guia timet. (Sto. Eq. 
Jur., §§ 707, 825.) Hence, the alleged frand cannot be set 
up. (Martin’s Assignees vs. Smith, 1 Dillon, 85.) 

II. Possession, as a rule, will be presumed to follow the 
legal title. But the defendant and the devisees under the will 
only claim an equitable title and admit the legal title to be 
in plaintiff. No presumption can therefore arise in this case 
of possession in defendant ; and besides, the proof is positive 
and uncontradicted, that the actual possession is in the exe- 
eutor. Again, ander the power given the executor to make 
sale and distribution of all the real estate, the legal right to 
the possession is in the executor at the present time even as 
against the devisees. (Tyler Eject., 178: id., 60; Dve vs. 
McFarland, 9 Cr., 151; Kirk vs. Carter, 54 Pa., 285; Wal- 
lace vs. Wallace, 1 Am. Law Reg., 42.) 


Napron, Judge, delivered the opinion of the court. 


This is an action of ejectment to recover possession of cer- 
tain lots in Jefferson City, and was commenced on the 9th of 
July, 1869. Both parties derive title from Henry Flachs— 
the plaintiffs as his heirs—the defendants as purchasers under 
an execution against him. There seems to be no dispute as 
to the facts. One of the plaintiffs, the wife of Reisse, is a 
daughter of Henry Flachs, and was born November 17, 1845. 
Her father was the owner of the lots in controversy, and in 
1847, borrowed $100 from one Wagner, and to secure Wagner, 
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made him an absolute deed to these lots, but with the under. 
standing that upon his paying the $100, Wagner would re. 
convey. The money was re-paid in 1848 and Wagner did 
re-convey, but re-conveyed to Flachs’ daughter, then two or 
three years old, and now the plaintiff in this ease. 

The title of the defendant was based on the invalidity of 
this conveyance of Wagner to the infant danghter of Flachg, 
because of Flachs’ insolvency at that time. In 1846, one 
Weiss to the use of Baner, recovered a judgment before Jus. 
tice Kennedy against Flachs, and an execution issued and 
was returned nudla bona, and the transcript of this judgment 
wus filed in the office of the clerk of the cirenit court, certi- 
fied by Justice Kennedy’s successor, Fulkerson, and on the 
2d Angust, 1850, an exeeution issned from the clerk’s office 
of the cirenit court, returnable to the August term, 1850, un. 
der which said lots were levied on and sold, and a deed made 
to said Weiss. Weiss convered to Baner, who in 1855, con- 
veyed to Berri, and Berri devised to his wife. who was the 
original defendant in this case. Clarenbach, the present de- 
fendant, was Mrs. Berri’s executor, and entered an appear- 
ance and adopted her answer admitting himself to be in pos. 
. Session. 

3erri took possession of these lots and inclosed them in 
1856, and he and those claiming under him, have been in pos- 
session ever since. 

The defendant set up the plea of the statute of limitations 
and then set up their title under the sheriff's deed, and claimed 
that the conveyanee to the plaintiff, the infant child of Flache, 
was void, beeause it was made to defrand Flachs’ creditors, 
The plaintiffs insisted that this sheriff’s deed was void because 
of various irregularities in the sale, and that the defendants 
could not go into the question of fraud, as more than ten 
years had elapsed since the frand, if any, was perpetrated, 
and more than five years since its discovery: and evidence 
was produced on those points. The plaintiffs had a judg- 
ment, 
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Under the view we have taken of this case, it is deemed 
nnnecessary to notice the details of the testimony offered to 
show the invalidity of the sheriff’s deed in 1850, and of the 
proof to show a knowledge of all the facts supposed to con- 
stitute the fraud, for more than ten years before this suit was 


bronght. 
The only questions necessary to be determined, are: 


First—Was the plaintiff barred? And, secondlv—if the 
plaintiff is not barred, can the defendant depend on a junior 
deed, the validity of which depends altogether on establish- 
ing the prior deed to have been made to defraud creditors— 
said prior deed having been made and recorded: more than 
ten years before suit brought. 

In regard to the first question there seems no room for 
donbt, under any reasonable construction of our statutes. In 
the revised code of 1865, (ch. 116, § 1), concerning guardians, 
‘curators and minors, it is enacted that “males of the age of 
twenty-one years, and females of the age of eigliteen years, 
shall be considered of full age for all purposes, and until those 
ages are attained, they shall be considered minors.” This is a 
change in the law concerning guardians, ete. In the revision 
of 1855, and up to the revision of 1865, the provision concern- 
ing guardians, minors, ete., (ch. 72, p. 829, § 38) was as fol- 
lows: “Every guardian or curator shall continue in office, 
nuless sooner discharged, according to law, until the ward, if 
a male, shall arrive at the age of twenty-one years, and ifa 
female, until her marriage, or arrival at the age of twenty- 
one years, Whichever shall first happen.” 

At the same time in both revisions of 1855 and 1865, and 
indeed long anterior to either, the statute of limitations re- 
mained in these words: “ If any person entitled to bring ac- 
tion,” etc., be “within the age of twenty-one years,” etc. The 
word “person,” as declared in both codes. applies both to males 
and females, and this statute without using the terms “minor- 
ity” or “ of full age,” expressly protects any one, male or fe- 
male, from its operation until the age of twenty-one years is 
attained. If this sweeping clause in the statute concerning 
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guardians was intended to affect the statute of limitations, it 
sees strange that a corresponding change was not made inthe 
phraseology of the last named act. Both are in the same pe 
vision, and though one is a new enactment, and the other 
very old one, they must, if possible, be reconciled with eneh 
other. Constrning the section in the Guardian act to apply 
simply to all purposes connected with that act, there would 
be no discrepaney—but giving the words the extensive meap. 
ing they ordinarily possess, they effect material changes, not 
only inthe statute of limitations, but in that concerning 
wills; whereas, in neither were any changes actually made at 
the same revision. 

This question may become important; it is not so in this 
ease, and therefore, no opinion is given concerning it. In 
this case we may concede that this section in the act concern 
ing guardians, had the effect to change the statute of limita. 
tions, in regard to females; yet it certainly did not act retro- 
spectively, so as to operate on women who were past the age 
of eighteen at its passage—at all events, could only so operate 
as to make such of age from its passage. And in either con- 
struction the plaintiff in this action was not barred. 

On the 17th of November, 1863, the plaintiff was eighteen 
years old, and the statute took effect August Ist, 1866, nearly 
three years after she had obtained the age of majority fixed 
by this statute; and if the act was designed to affect her 
rights from the time she was eighteen, she had only two 
months and a half after its passage in which to bring suit, 
But we are all of opinion that this construction of the act will 
not do. There are two other constructions possible ; in either 
of which the plaintiff is not barred. One is that the act 
operated on such females as were eighteen at its passage, but 
giving them still three years from the date of the act; the 
other, that it did not operate at all on such, but that they still 
had until twenty-one, and three years after, to bring their 
action. In either event, the plaintiff who brought suit on 
the 9th of July, 1869, was not barred. 
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Second. ‘The deed under which plaintiff claims, was exe- 
ented and recorded in 1848. The sheriff's deed, under which 
defendant claims, was made in 1851 or 1852. and of course 
~ eould convey no title, had it been in every respect valid to 
convey all of Flachs’ title at that date, unless by establishing 
the invalidity of the first deed. Accordingly the defendant 
introduced evidence to show that this deed was fraudulent, 
as against the creditors of Flachs—that this fraud was dis- 
covered within ten years of the facts constituting the fraud, 
and that this defense was made within five years after the 
discovery, and the whole case turned upon questions of fact 
aud law growing out of this defense, which assumed the fifth 
clause of the tenth section of our statute of limitation to apply 
to actions for the recovery of real property. ‘This subject lias 
been discussed and decided in the case of Rogers vs. Brown, 
determined at the present term and the conclusion reached 
that this clause of our statute does not apply to real actions. 

Unless, therefore, the twenty-fourth section of this statute 
has some application to the facts in the present case, it seems 
useless to notice the details of evidence or the instructions 
given under the fifth clause referred to. A deed to defraud, 
creditors may well be regarded as an “ improper act,” but 
there was no concealment about it. The deed was imme- 
diately recorded and the creditors and all the world had notice 
of it. The creditors and those claiming under them, laid by, 
and did nothing to have it set aside for upwards of twenty 
years. It is difficult to perceive how the twenty-fourth sec- 
tion conld by any sort of construction be applied to such a 
case. 

The judgment must be affirmed. All the other judges 
concur. 
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P. F. Mitier, Defendant in Error, us. ANTON TittMaxy, 
Plaintiff in Error. 


1. Forcible entry and detainer, what prior possession of plaintiff necessary 
Piaivtiff cannot recover in an action of forcible entry and detainer who has hot 
been in possessiow for three years prior to the institution of his suit. 

2. Instruction, refusal of—Principle of gwen in another instruction —The re, 
fusal of an instruction will not warrant a reversal where the same Principle of 
law is declared in another instruction which is given. 

8. Forcthie entry and detainer, litle not in issue in.—Actions of forcible entry ang 
detainer have nothing to do with the title to land. 


Error to Osage County Circuit Court. 
Lay §& Belch, for Plaintiff in Error. 
Ewing § Smith, for defendant in Error. 


Waenrr, Judge, delivered the opinion of the court. 


This was an action of forcible entry and detainer, originally 
instituted before a justice of the peace, and removed thence 
by certiorart to the cireuit court. At the trial there wasa 
verdict and judgment for the plaintiff, and the defendant has 
prosecuted his writ of error. For the plaintiff there was eyvi- 
dence tending to show that he took possession of the land in 
1848, and exercised acts of ownership over it, and sold tim- 
ber off of it; that he had an agent who resided near to 
and adjoining it, and that he permitted him to cultivate a small 
portion of the land and take wood off it, in consideration that 
he would take care of it and keep- trespassers away ; that he 
never gave the defendant any permission whatever to enter 
upon the land. 

The defendant, to maintain the issue on his side, introduced 
one Henry Schnitzler, who testified that he was in possession 
of the land in the fall of 1867, doing some clearing and mak- 
ing rails upon it; that he left the land between the years of 
1867 and 1868, and sold his claim to the defendant, who went 
into possession in the fall of 1868. 

There were two other witnesses who substantially corrob- 
orated the above testimony. 
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At the instance of the plaintiff the court gave eight in- 
structions on his behalf, and it also gave six instructions for 
the defendant, and refused one. It is unnecessary to enter 
upon any critical analysis of plaintiffs instructions, as they 
embody propositions of law which have repeatedly received 
the sanction of this court. They are directed mainly to the 
facts which are necessary to constitute possession, and follow 
the numerous cases which have been decided on the subject. 
The defendant’s instructions carry out essentially the same 
views, and are in harmony with those given on the other side. 
The first one declares that possession means the actual occu- 
pancy of land, and in this case the jury must believe from 
the evidence that Miller was in the actual possesssion ; but it 
js not necessary that he should be on the land all the time, 
but he must keep up such actual possession by acts of posses- 
sion showing that he does not intend to abandon the posses- 
sion. The third instruction told the jury that they must be- 
lieve from the evidence that Miller had the possession at the 
time Tillman entered into possession, and in the absence of 
such proof they should find for the defendant. And by the 
fourth instruction the jury were told, that neither the title to 
the property in controversy, nor the right to the possession 
thereof, were to be inquired into, in determining the cause ; 
bat that the only question in the case was, * had the plaintiff 
actual possession of the premises within three years before 
the institution of the suit.” The second instruction offered 
by the defendant, and which the court refused to give, de- 
clared that if the jury believed that Schnitzle# went upon the 
land and made rails and cleared some land, and kept posses- 
sion till defendant took possession, and that defendant has 
ever since occupied the same; that Schnitzler’s possession 
was more than three years before the institution of this suit, 
then the plaintiff cannot recover in this action, and the jury 
will find for defendant. Abstractly considered, the instruc- 
tion is correct, and if what is announced therein was true it 
would defeat the plaintiff's action. It would constitute a 
break in plaintiff's continuous peaceable possession, which 
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would be fatal to the remedy he has chosen. But the evidenee 
did not strictly warrant the instruction. The inference jg 
that some time intervened between the period when Schnitz. 
ler went out and the defendant came in. In this intervep. 
ing time the plaintiff may have again obtained the possession, 
But even if the court erred in refusing the instruction jt 
would not authorize a reversal. for the reason that the same 
principle was given in other instructions at the request of 
both plaintiff and defendant. Defendant’s third instruetion 
told the jury that the evidence must show that plaintiff had 
the possession at the time defendant entered into possession, 
and that in the absence of such evidence the verdict must be 
for the defendant. The fourth and fifth instructions given 
for the plaintiff assert the same proposition, the former de. 
claring that if it is found from the evidence that the defend. 
unt has since his entry on the land made improvements there. 
on, that would afford him no defense, provided it was further 
found that plaintiff had peaceable possession of the land at 
the time of defendant’s entry. The other declaration in. 
structed the jury that they had nothing to do with the title 
of either party ; that it was a question of possession only in 
the plaintiff, and of forcible entry and detainer by defendant, 
and therefore if it was found that the plaintiff was in the 
peaceable possession of the land, and that the defendant en- 
tered upon the same against the will of the plaintiff, and took 
possession thereof, and retained it, then the verdict should 
be for the plaintiff. 

* The instructidhs on this question are explicit, and made it 
necessary that before the jury could find for the plaintiff they 
should be satisfied fromthe evidence that plaintiff was in the 
peaceable possession of the premises at the time of the entry 
and disseizin by the defendant. 

The verdict is conclusive that plaintiff was in the posses 
sion, and that defendant wrongfully ousted him. The case 
seems to have been fairly tried, and the judgment should be 
affirmed. 

Judgment affirmed, the other judges concurring, except 
Judge Hough, not sitting. 
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Srare oF Missourt. ex rel. Joun Warpr, Relator, vs. Tuomas 
Hotrapay, Srate Auprror, Respondent. 

1. Contract, work received by State after expiration of —Estoppel—Where cer- 

tain book binding, commenced under contract with the State, was not com- 


pleted till after the contract had expired, but the whole work was received by 
the State without objection, the State was held liable for the price of the whole 


work. 


Mandamus. 


Lay § Belch, for Relator. 
Hockaday, Attorney General, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


This was a petition for a mandamus, and the facts are 
agreed upon ; they show that the relator had a contract to do 
the binding for the State; that before the contract expired 
certain books were delivered to him to be bound, but that he 
did not complete the performance of the work, till after the 
expiration of the contract. The State received the work and 
made no objections on the ground that it was not completed 
in time; and having so received it without raising any objec- 
tions. I am clearly of the opinion, that the relator is entitled 
to his pay. 

Let a peremptory writ issue. The other judges concur. 
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Jas. A. Spurtock, Plaintiff in Error, vs. Toe Pacirto Rat- 
roaD, Defendant in Error. 


1. Pacifie Railroad—Taz certificatese—County court-—Suit against railroad by 
assingee of certificates—County subscription— Payment of stock, what in full, 
what pro rata.—By the original charter of the Pacific Railroad of Missouri, 
(Sess. Acts, 1849, p. 220, 3 6) payments upon stock were to be made on calls of 
the directors, and they might forfeit and sell it in case of default. By the act 
of 1853, (Sess. Acts of 1853, p. 121) counties might subscribe stock subject to 
the charter restrictions, and might levy special taxes to pay instalments on the 
stock, and certificates of stock were to be transferred to the tax-payers for 
the sums paid in, provided they amounted to one or more entire shares, and 
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provided the full amount of such shares were first paid by the county coug 
to the railroad company. 

By the charter the stock was declared to be personal property, and the directory 
were empowered to make such by-laws as were not inconsistent with law, one 
of which declared that no transfer of stock should be made by persons indebted 
to the company without the consent of the directors. 

Morgan county subscribed for 250 shares amounting to $25,000, and paid to 
the company on the subscription $)7.000. Afterwards the county court, on 
what purported to be the order or request of a majority of the tax-payers, trang. 
ferred to A. 135 shares, and as no proper certificates had issued to the tax 
payers, the transfer was made by the court. In suit against the company for 
refusing to transfer the stock to A. and to issue certificates therefor, held; 1st, 
The by-law forbidding a transfer of stock by holders indebted for a balance on 
the stock, was lawful, and the regulation was applicable to the county. i. 
The payment of $17,000 was not a full payment of the 135 shares, but a 
payment pro rata upon all of the 250 shares, and the county was still indebted 
to the company for a portion of each share, and it was not obliged to make 
the transfers or issue the certificate. 


Error to Moniteau County Circuit Court. 
J. P. Ross & A. W. Anthony, for Plaintiff in Error, 


I. Section 7, of the act of 1853, (Sess. Acts 1853, p. 197; 
sce also, R. C. 1855, p. 412, § 7) allowing the directors to for. 
feit stuck for non-payment of subscriptions, being omitted 
from the revision of 1865, was repealed. (Wagn. Stat., 896, 
§ 2.) And as the forfeiture was declared in 1870, it had 
no force. Even werethe law valid and subsisting, the pro- 
ceedings necessary to forfeiture were not adopted. Notice 
was merely directed to the county, and there was no proof of 
its receipt. Such notice was not authorized by the statute. 
The service should have been actual. But whatever the ser- 
vice upon the county, the county court was not the agent of 
the individual tax payers, and no service of process against 
the county, or proceedings thereunder, could divest him of 
his rights. For sueh divestiture would be without “* due pro- 
cess of law,” and unconstitutional. Besides, the tax payer 
immediately on paying taxes amounting to the par value of 
one or more shares of stock, and on its receipt by the com- 
pany, had at once a vested right in the corresponding shares 
of stock. And his right could not be forfeited or impaired 
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by the laches of the county in afterward failing to respond to 
calls for its subscriptions. 

The theory of defendants that the payment to the railroad 
of $17,000 did not pay any particular share of the 250 sub- 
scribed, is negatived by sec. 31 of its charter. (See also, Wagn. 
Stat., ed. 1872, p. 305, § 19.) 

As to the mode of proceeding, the proper one against the 
county, if any, would have been by mandamus. (Wagn. 
Stat., 206, § 22; Flagg vs. Palmyra, 83 Mo., 340; Dudley vs. 
Mayhew, 3 Const., p. 9.) 

The failure to issue proper certificates to the tax payers, 
isnot a matter which the railroad can take advantage of. 
That is one between the county and the tax payers. The 
transfer in this case was made on the written request of the 
tax payers, and the company received nearly $18,000, while 
only $13,500 was ordered transferred. And it matters not 
whether one or five hundred certificates were issued to plain- 
tiff, nor that the assignment was made to him simply for pur- 
poses of collection. (Webb vs. Morgan, 14 Mo., 428; Beattie 
vs. Lith, 28 Mo., 596 ; Simmons vs. Belt, 835 Mo., 461.) The 
transfer to plaintiff, and the manner of it, was that chosen by 
the tax payers ; and as between the tax payers and plaintiff, 
the transfer was valid, even if it did not comply with certain 
by-laws of the company. (Ang. & Ames Corp.. § 354.) 

The tax receipts, if presented to the company for certificates 
of stock would rot avail, and the company could not be made 
responsible. For they are all informal and show no liability of 
the company. But the transfer to the plaintiff is sufficient 
to accomplish that result. 


J. M. Litton, for Respondent. 


I, The plaintiff cannot recover because he is not tlie as- 
signee of Morgan county. Morgan county could not trans- 
fer its stock to plaintiff. Wagn. Stat., (292, § 16) says: 

“The stock of every corporation formed under this act, 


shall be deemed transferable in the manner prescribed by the 
21—voL. LXI. 
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by-laws of the company, but no share shall be transferred yp. 
til all previous calls thereon shall have been fully paid in” 

The evidence is undisputed, that not a single share of the 
stock subscribed for by Morgan county, has been paid, and 
that since December 10th, 1858, there has never been a time 
when all previous calls have been fully paid in, but on the 
contrary, there are many calls utterly unpaid and due ever 
since 1857; so that Morgan county could not transfer its stock 
to plaintiff, and therefore defendant is not liable for refusing 
to issue a certificate to a person who is not the subscriber or 
the legal assignee of the subscriber. 

Again, by ita charter, (Act of 1849, § 1; Act of 1851, §1, 
and Wagn. Stat., 289, $1) the defendant was anthorized to 
make by-laws regulating its affairs and the transfer of its 
stock. 

Under the authority of these statutes the Pacific Railroad, 
vn December 11th, 1857, adopted the following by-law, which 
has been in full force ever since: 

“ No transfer of stock by any person indebted to this com. 
pany, whether such debt be due at the time, or not. shall be 
registered by the treasurer, unless the same be approved by 
the board, and this company shall have a lien on said stock 
for such indebtedness.” 

It is plain, from the preceding statutes, that said by-law 
was valid and as to the validity of said by-law, defendant also 
refers to the following decisions: 

The very point. was decided in Mechanics Bank vs. Mer 
chants Bank, 45 Mo., 516; Perpetual Insurance Co. vs. Good- 
fellow. 9 Mo., 149; see also, Cunningham vs. Ala. Life Ins 
Co.. 4.Ala. N.S.. 652; McDowell vs. Bank of Wilmington, 
1 Harrington, 27; Tuttle vs. Walton, 1 Ga., 43; Child vs. 
Hudson Bay Co., 2 P. Wims. 207.) 

It is clear that if the preceding by-law is a valid one, 
the plaintiff is barred of his right tc maintain the suit, even 
if Morgan county had paid up in full one hundred and thirty- 
five shares of its subscription, but was still indebted to de 
fendant on account of the other shares. 
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\- Other points were raised in respondent’s brief, but are 
omitted. 


Waever, Judge, delivered the opinion of the court. 


This case comes before us on a writ of error to reverse a 
judgment rendered in the court below in favor of defendant. 
The record discloses that in November, 1853, Morgan county 
subscribed $25,000 in stock to the Pacific Railroad. Taxes 
were assessed and collected from the taxpayers of the county 
to pay the calls due on the subscription. The collector of the 
county, in giving receipts to the taxpayers, did not designate 
any particular or specific amount paid by them on account of 
) the railroad tax, but gave a general receipt stating that the 
| taxes were paid on lands and personal property, internal im- 

provement fund, road and canal fund, railroad fund, ete. 
. These taxes were levied from the year 1853 to 1861. The 
county paid of the subscription upwards of $17,000, and in 
May, 1866, the company found ihat there was still due and 
unpaid the sum of $7,246, and oni the 5th of that month they 
required, by a resolution of their board, all persons owing a 
balance on subscriptions to make payment by the 15th of 
August, 1866, and notices were required to be given to all 
who were in arrears in payment that in case of failure to pay 
by that time, their stock would be forfeited, together with all 
previons payments thereon. 

It was shown in evidence that due notice of this resolution 
was given by publication in a newspaper printed in the city 
of St. Louis, and that a copy of the same was inclosed in a 
letter, duly stamped and put in the postoffice, directed to 
the clerk of the county court at Versailles, Morgan county, 
Mo. No payments were made by the county after the adop- 
tion of this resolution, and the stock was dropped from the 
books ; and in 1870, the board passed a formal resolution de- 
claring all stock forfeited upon which payments had not been 
made in full. Atthe May term, 1868, the county court of 
Morgan, on what purported to be the order or request of the 
tax pavers of the county, transferred to the plaintiff one hun- 
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dred and thirty-five shares, or the sum of $13,500 of the capi- 
tal stock subscribed by the county to the defendant, and ag 
no regular or proper certificates had ever been given to the 
tax payers, the transfer was made by the county court. The 
plaintiff demanded of the company a transfer of the stock 
thus assigned or transferred to him, and that certificates of 
stock be issued to him; but the company refused. Subse- 
quently the county court appointed A. W. Anthony its agent, 
aud on the first of December, 1871, he presented a copy of 
his appointment, also of the transfer to the plaintiff, and de- 
minded the privilege of transferring the stock on the com- 
pany’s books to the plaintiff, and of having issued to him cer- 
tificates for one hundred and thirty-five shares. There was 
a refusal to permit the transfer to be made and to issue the 
certificates, on the ground that the stock had been forfeited 
and that Morgan county had no stock on the company’s 
books. The plaintiff then brought this action for damages. 
In order to determine the questions involved, it will be ne- 
cessary to examine the different acts of the legislature under 
which the stock was subscribed, and which define and con- 
trol the rights and liabilities of the parties. In the original 
act chartering the defendant (Sess. Acts 1849, p. 220, § 6), 
it is declared that the directors shall make and advertise calls 
for the payment of the capital stock, at such times and in such 
manner as they may deem proper, and if any stockholder shall 
fail to pay any such requisition, within ten days after the time 
appointed, the said company may recover the same with in- 
terest ; and if not collected, may declare the stock forfeited 
and sell the same; and no delinquent. stockholder shall vote 
in said company. In the act amendatory of the charter, (Sess. 
Acts 1851, p. 271, § 8) it is provided that when payment for 
the stock of any subscriber or stockholder shall be fully made, 
the president and directors shall deliver one or more certi- 
ficates of such stock, signed by the president and counter- 
signed by the treasurer, under the seal of the company, to 
such subscriber or stockholder for the number of shares be- 
longing to him or her, which certificates shall be transferable 
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ina book kept for that purpose by the company ; and when 
transferred, shall be delivered up to the president and diree- 
tors, and be canceled, and new certificates be issued to the 
assignee. All assignments of shares partially paid in, shall 
be entered upon the books of the company; but such assign- 
ment shall in no wise exempt the assignor or his represen- 
tatives from liability for the payment of all sums due or to 
become due upon the stock assigned by him, if the assignee 
or his representatives shall fail to pay the same. 

The act to authorize the formation of railroad associations 
and to regulate the same, passed in 1853 (Sess. Acts 1853, 
p. 121), provides, in section 30, that upon the making of a 
subscription by a county court or city, the county or city shall 
therenpon become like all other subscribers to stock, entitled 
to privileges granted, ’and subject to the liabilities imposed 
by the act or by the charter of the company in which such 
subscription shall be made; and in order to raise funds to 
pay the instalments which may be called for from time to 
time by the board of directors of the road, it shall be the duty 
of the county court or city council making the subscription, 
to issue bonds or levy a special tax upon all property and 
taxables made taxable, by law, for State and county purposes 
to pay such instalments, to be kept apart from other funds, 
aid appropriated to no other purpose than the payment of 
such subscription. By the 31st section it is provided that for 
all snch taxes levied and collected for railroad purposes, the 
county court or the city counci!, as the case may be, shall 
cause to be issued and delivered to the persons paying such 
special tax, a certificate for the amounts thereof paid, and 
such certificates shall state the county or city in which, and 
the railroad for which, the tax was collected, and shall be 
transferable by the holders thereof, and convertible into stock 
of such railroad, whenever presented, in amounts equal to 
one or more entire shares of the ¢tock of such railroad, to 
such proper officer of such county court or city council as 
shall be designated by such court or council, by transfer to 
be made by such officers in conformity with the laws of the 
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railroad company ; and when such transfer is made, the com. 
pany shall issue a certificate of stock to the person entitled 
thereto, or his legal representatives, for the number of fyjj 
shares thus transferred ; provided, that no such certificate of 
stock shall issue upon such transfer unless the full amount of 
the par value thereon shall have first been paid to the rail. 
road company by the county court or the eity council. 

At the time the plaintiff appeared in the company’s office 
and demanded a transfer of the stock in his name, the refusal 
was based on the ground that Morgan county was still in. 
debted to the company for a portion of the stock, and there 
was a by-law of the company against making transfers under 
such circumstances. By the charter the stock was declared 
to be personal property, and the directors were empowered 
to mike aud establish such by-laws, rales, orders and regula. 
tions not inconsistent with law, as to them might seem need- 
ful. By one of the company’s rules or by-laws it was pro- 
vided that “no transfer of stock by persons indebted to this 
company, whether such debt be due at the time or not, shall 
be registered by the treasurer unless the same be approved 
by the board, and this company shall have a lien on said 
stock for such indebtedness.” 

This by-law was subsisting and in full foree when the de 
mand for a transfer was made. In the case of the St. Louis 
Perpet. Ins. Co. vs. Goodfellow, (9 Mo., 149) it was decided 
that, where the provision of a charter declared the stock of 
the corporation to be personal property and authorized the 
board of directors to make rules and regulations concerning 
the transfer of the stock, subject to the general laws of the 
State, the board was authorized to adopt a rule prohibiting 
transfer of stock until all debts due by the owner of the 
stock to the corporation were paid, althongh sueh rule was 
inconsistent with the general law of the State governing the 
transfer of personal property. This ease was followed in 
The Mechanics’ Bank vs. The Merchants’ Bank, (45 Mo., 513) 
where it was held that the by-law of a bank forbidding the 
transfer of stock when the owner was indebted to the bauk 
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was valid, and that in ease of sale under execution of shares 
of stock, the purchaser could not recover the shares in an ac- 
tion of trover against the bank, till ench indebtedness wus 
eatisfied. These authorities are conclusive upon the question 
that the company had the right to make the by-law prohibit- 
ing the transfer, if there was a balance on the stock still un- 
paid. The undisputed facts are, that the county subscribed 
for stock to the amount of $25,000, or for two hundred and 
fifty shares, and paid up a little over $17,000, or for one hun- 
dred and seventy shares. The plaintiff now claims one hun- 
dred and thirty-five shares, and insists that as the county paid 
agreater amount than his shares represent, that therefore 
they at least were paid for. But this position is wholly inad- 
missible, and is at variance with every just principle upon 
which the contract must be interpreted. The subscription 
of $25,000 was an entire thing, and the payments. were all 
made upon instalments ealled for by the board of directors. 
These calls were not upon any particular shares, but upon the 
‘entire amount. They were a certain per cent. paid on all 
the shares, but not a full parment on any one share. The 
subscription was for so many shares, and the instalments called 
for were for a certain definite amount in part payment of all 
the shares. There was no separation admitting of full pay- 
ment for any less number of shares than the whole. Such 
being the ease, the county was still indebted to the company 
when the demand was made for the transier of the shares, 
and the company had the legal right to refuse compliance. 

The ruling of this point against the plaintiff is really de- 
cisive of the whole ease. 

The counsel for the plaintiff are in error in supposing that 
the provision for the forfeiture of stock was inoperative, at 
the time of the proceeding, because the same was omitted in 
the revision of 1865. We have not thought it-necessary to 
examine what the effect of such omission would be. But the 
right to forfeit was given in the charter, and did not depend 
upon the general statutes. This question, however, is now 
unimportant, and it is not necessary to pursue it. Thie plain- 
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tiff presents himself here as representing the citizens who 
paid the taxes. Itis evident that the statute has not been 
complied with. We utterly fail to see where the county court 
had any authority for its action. It is only pretended that g 
majority of the taxpayers joined in the request to have the 
stock transferred to the plaintiff. How, then, could the court. 
pretend to act for all, or where is the power given for the 
court to take action under such circumstances ¢ The law savg 
that where taxes are levied and collected for railroad purposes, 
the county court shall cause to be issued and delivered to the 
persons paying such special taxes, certificates of the amounts 
paid, and such certificates shall be transferable by the holders 
thereof, and convertible into steck of the railroad—whenever 
presented, in amounts equal to one or more entire shares of 
the stock of the railroad, to such proper officer of the county 
court as shall be designated by the court—by transfer to be 
made by such officer in conformity-with the laws of the rail- 
road company ; and when sueh transfer is made, the company 
shall issue a certificate of stock to the person entitled thereto, 
or his legal representatives, for the number of full shares trans 
ferred ; provided, that no such certificates of stock shall issue 
upon such transfer unless the full amount of the par value 
thereon shall have first been paid to the railroad company by 
the county court. Now, it would seem that the meaning of 
this law is very clear. Whenever the holder of certificates 
shall present them to the county court, then the officer de- 
signated for the purpose shall make the transfer on the books 
of the company, in conformity with the laws of the com- 
pany, and it shall be made the duty of the company te 
issue certificates of stock to the person entitled thereto, 
but as a necessary and indispensable preliminary, the full 
umount of the par value of the stock must first have been 
paid up by the county. In the present case, as we have seen, 
the county had not paid up the stock, hence no transfer could 
be made according to the laws of the eompany. The decision 
of these questions is entirely conclusive of the whole case, 
and in every view which has been presented to us, the plain- 
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tiff has no standing in court. It, therefore, becomes entirely 
unnecessary to enter into an examination of the instructions 
refused for the plaintiff. or of those given for the defendant, 
pon which a non-snit was taken. 

The judgment should be affirmed. All the judges coneur, 
except Judge Vories, who is absent. 





Avexanper Molvuryry, Plaintiff in Error, vs. Jno. F. Ficxe, 
Defendant in Error. 

1. Limitations— Gibson v. Chouteau—Right of entry—Issue of patent.—Under 
the decision of Gibson vs. Choutean, (13 Wal., 92,) the statute of this State 
(Wagn. Stat., p. 916) limiting action’ for the recovery of lands to twenty-four 
yeurs after the right of entry has accrued, will not bar an action before the 
issue of patent, although it be issued to the same person who entered the land. 


Per Hoven, Jupex. 


9. Patent— Adverse possession should be pleaded as an equitable bar, when,—Where 
suitis brought upon a patent of the United States, issued moré than twenty- 
four years after the right of entry has accrued, adverse possession during that 
period is not a legal but an equitable bar, and, to be of any avail, must be 
pleaded as such. 


Error to Franklin County Circuit Court. 


P. E. Bland. for Plaintiff in Error, cited Gibson v. Chou- 
tern, 13 Wal., 92, and Langdon vs. Haws, 21 Wal., 521. 


Napron, Judge, delivered the opinion of the court. 


This action was brought in 1873. The title is the same 
as that mentioned in the case of Ann E. Miller and other’ 
vs. Bledsoe, but the question presented on the statute of limi- 
tations is materially different. 

The re-location authorized by the act of the 4th of July, 
1836, was made in September, 1847. At this time Mrs. Tip- 
pett, one of the heirs of Richard Caulk, was a feme covert. 
She was married in 1836 and her husband died in 1870, and 
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the plaintiff bought her interest in 1871, and then brought 
this action. Mrs. Tippett’s interest in the estate of her father, 
R. Caulk, was one-sixth. 

The entry of the land in controversy was made then iy 
1847, but the patent did not issue till 1856. The defendant's 
possession commenced in 1848, under a deed from Alton 
Long, whose wife was another heir of Caulk, and who seems 
to have béen authorized or supposed himself authorized to 
convey all the re-location made under certificate No. 35, 

The court instructed the jury that “althongh the legal title 
to the land in controversy, was not completed or perfected 
in the legal representatives of Richard Caulk until the issn 
ance of the patent, June 3, 1856, yet the equitable titleto 
and the right of entry upon said lands was in said represen. 
tatives upon the location and entry under certificate of re-lo. 
cation No. 35, dated the 9th of September, 1847; and if they 
find that the plaintiff, or those under whom he claims, fuiled 
to enter on said lands or to commence an action for their re 
covery within-24 vears next after said right of action accrued 
to them, the plaintiff is not entitled to bring this action, and 
the jury will find for the defendant.” 

And the propriety of the instruction presents the only point 
in this case. There was, of course, a verdict for defendant, 
as more than 24 years had elapsed since the entry, but not 
since the patent, which issued about 10 years after the entry, 

Our statute declares that no action for the recovery of lands 
etc., shall be commenced, had or maintained by any person, 
laboring under the disabilities of coverture, infancy. insanity, 
etc., after 24 years after the canse of such action or right of 
entry shall have accrued. ° (Wagn. Stat., 916.) 

The statute in tegard to suits for real property is now what 
it has been since the organization of this State. It provides 
(Wagn. Stat., 558), that action in ejectiment may be main- 
tained, first, on an entry or bounty land warrant located with 
the register or receiver of any land office of the United States, 
or with the Commissioner of the General Land Office, or see 
ond, an entry with the register and receiver of any land office in 
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this State ; or third, a pre-emption right under the laws of 
the United States, or of this State; or fourth, a New Madrid 
location ; or fifth, a confirmation under the laws of the United 
States; or sixth, a land scrip location made in virtue of the 
laws of this State; or seventh, a French or Spanish grant, 


ete. 
This statute has recently been held by the Supreme Court 


of the United States to be such an interference with the 
primary disposal of the soil of the United States, as will au- 
thorize a review of any construction of it by the courts of this 
State. When the statute of this State authorized a possessory 
action to be maintained on an entry at the land office of the 
United States, which the purchaser could not, maintain with- 
out paying his purchase money to the Government, the stat- 
ute was supposed to facilitate the purposes of the general 
government, by giving the purchaser an advantage which 
those who bought from private proprietors did not have. So 
fur from being an interference with the disposal of the soil by 
the Government, who had the power of disposition, it was de- 
signed to recognize, and had the effect of recognizing, the ini- 
tiatury step of the Government in granting titles and placing 
such action on a fvoting with a deed executed by a private 
owner of land, so far as a mere possessory action was con- 
cerned. 

Where the Government ultimately grants the patent to 
another person than the one allowed to enter, as the fee 
simple undoubtedly remained in the United States, such 
grant would and ought undoubtedly to prevail over the pre- 
liminary acquisition of title, subject to the power of a court 
of equity, either State or federal, to transfer the legal title to 
the equitable owner. Where, however, the patent emanates 
to the same person who has the entry, it is not easy to see 
how our acts of ejectment and limitation interfere inany way 
with the primary disposition of the soil. 7 

The Supreme Court of the United States in Gibson vs. 
Chouteau (13 Wall.. 92), have held, that although the patent 
has issued to the same person who entered the land, and al- 
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thongh our statute allows the holder of the entry to get pos. 
session by ejectment, so soon as his entry is made, and al. 
thougi our statute of limitations begins to run from the date 
of the right of entry, yet as the legal title remained in the 
Cuited States after the entry and up to the date of the patent, 
our statute of limitations had no effect as a bar, because it 
interfered with the primary disposal of the soil. 

We are not of this opinion, but asa different decision wonld 
only subject the party to the expense of a writ of error to the 
Supreme Court of the United States, we shall, in conformity 
to the decision in Gibson vs. Choutean, reverse the judgment 
of the cireuit court, and remand the case. The other judges 
concur. 


Per Hover, J. 


I coneur in reversing the judgment in this case, becanse, 
conceding that Mrs. Tippett, who was a feme covert until 
1870, conld be barred by twenty-four years adverse possession, 
the statute of limitations was not so pleaded as to constitute 
any defense. It was pleaded as a bar at law, when the right 
acquired by its operation was an equity, which entitled the 
owner thereof by adverse occupancy to be invested with the 
legal title; and it should have been eo pleaded. 





Jasper County, Respondent, vs. H. W. SHanxs, ef al., Ap- 
. pellants. 

1. Bond given for use of swamp land fund—Notice by surety to sue on—Statule, 
construction of.—The surety on a bond given to acounty for the use and bene- 
fit of the fund arising from the sale of swamp lands in the county, cannot ex- 
ouerate himself from liability by notifying the county to sue on the bond. The 
statute (Wagu. Stat., 1302, 3 1) has no reference to obligations given for pub- 
lic uses. 


Appeal from Jusper County Court of Common Pleas. 


Geo. T. White. with G. W. Crow, tor Appellants, cited 
Wagn. Stat., 1246, § 19; Callaway Co. vs. Nolley, 31 Mo., 
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397; Ray Co. vs. Bentley, 29 Mo., 236; Cedar Co. vs. John- 
son, 50 Mo., 227; 18 Wall., 304; Wagn. Stat., 887, § 4; St. 
Charles vs Powell, 22 Mo., 525; Wagn. Stat., 408, §§ 5, 6; 
{d., 887, $$ 3, 4 and 5; Id., 1010, § 23; Id., 1246, § 19. 


A. L. Thomas & W. H. Phelps, for Respondent, relied on 
Cedar County vs. Johnson, 50 Mo., 225. 


SuERwoop, Judge, delivered the opinion of the court. 


The defendant, Shanks, was the principal, and the defend-' 
ant, Ogden, was the surety in a certain bond executed by 
them to Jasper county, for the use and benefit of the fund aris- 
ing from the sale of swamp lands in that county, and this ac- 
tion is brought for the collection of that bond. 

I. 

The defendant, Ogden, could not exonerate himself from 
his liability as the surety of his principal, Shanks, by giving 
notice to the county in writing to bring suit on the bond. 
This point was expressly passed upon in Cedar County vs. 
Johnson et al. (50 Mo., 225), and the conclusion reached that 
the act respecting sureties and their exoneration ( Wagn. 
Stat., 1302), has no application to cases of this character, and 
“does not refer to obligations given for public uses.” 

II. 

The parol evidence offered by the surety to show that the 
property mortgaged by Shanks, to secure tle debt due on the 
bond, had been sold under foreclosure, and that one Burch had 
become the purchaser of the mortgaged property at a price 
sufficient to pay the debt, was properly rejected. It was not 
shown that the sale was a valid one; that it was made during 
the session of the proper court, or that it was ever completed, 
or the money bid thereat paid. Under such circumstances 
there was no tendency whatever in the excluded evidence to 
support the defendant’s plea of payment. 

Judgment affirmed. All the other judges concur. 
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James T. McHuen, Interpleader, Respondent, vs. Cuas, P. 
Meyer, e¢ al., Appellants. 


1. Newton Co. Common Pleas Court—Attachment suit.—Section 12 of the ret 
establishing the common pleas court of Newton county (Adj. Sess. Acts 1872, | 
p. 297) gave it jurisdiction of suits by attachment. 

2. Practice, civil—Evidence, weight of —In a civil action at law this court will 
not determine the weight of evidence. 

%. Change of venue—Consent lo, need not be in writing —The consent of parties 
to achange of venue need hot. be in writing and under seal, 


ippeal from Newton County Circuit Court. 


J. N. O. Loop and E. L. King, for Appellants, cited, 
Wagn. Stat., 1855, §§ 1, 2; Adj. Sess. Acts 1872, p. 285, gg 
7, 11: 20 Mo., 350; 47 Mo., 285, 288 ; 20 Mo., 445; 26 Mo, 
65; 43 Mo., 196; 45 Mo., 289; ibid Mo., 469. 


Bray & Cravens, for Respondent. 
Napron, Judge, delivered the opinion of the court. 


This record presents the case of an interpleader in an at- 
tachment suit in the cirenit court of Newton county. After 
the filing of the interplea, in which the interpleader claimed 
the property attached, the record states that, by consent of 
parties, the case was sent to the common pleas court of New- 
ton county. When the case was taken up in that court the 
plaintiffs in the attachment suit moved to strike the case from 
the docket, on the ground that the common pleas court had 
no jurisdiction, and becanse the record did not show that the 
consent of parties was in writing and under seal. The 12th 
section of the act establishing this court (Acts of 1872, p. 
297) confers jurisdiction on this court over the subject matter 
of this action, and we have not been referred to any statute 
which requires a change of venue, by consent, to be in writ- 
ing and under seal. The court, therefore, properly overruled 
the motion. (Potter vs. Adam’s Ex’r. 24 Mo., 161.) 

The only other ground taken for reversing the case, is, that 
the verdict on the trial of the interplea was against evidence, 
and that, it is scarcely necessary to say, is beyond our prov- 
ince. 
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All the instructions on both sides were given, and no ob- 
jection has been pointed ont to those given for the plaintiff, 

The judgment must be affirmed. The other judges con- 
cur. 
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Wa. A. Gwinn, Defendant in Error, vs. Bens. 8. Snes, et al., 
Plaintiffs in Error. 


1. Contracts, illegality of—Morigage given on week day for note made on Sunday. 
—<A mortgage given to secure tle payment of borrowed money; and dated on 
asecular day of the week, may be enforced, though the note was made and 
executed and the money was borrowed on Sunday. Where the original con- 
sideration is immoral or illegal no new promise based thereon can be of any 
avail. But.in the case supposed the original consideration of the mortgage, 
viz.—the obligation to return the money—was neither immoral nor illegal. 
The promise to pay alone was tainted with illegality; and where such is the 
fact, although the promise cannot afterward be ratified so as to impart validity 
to it, yet a new promise founded on such obligation and relieved of the ille- 
gality, would be legal. And the mortgage in the case stated is such a new 
promise. 





. Evror to Saline County Circuit Court. 
Crandall & Sinnett, for Plaintiffs in Error. 


The contract was made on Sunday in violation of the stat- 
ute, and is illegal and void. (Wagn. Stat., 504, §32; Barnard 
vs. Lapping, 32 Mo., 341; Peltz vs. Long, 40 Mo., 5382; 1 
Pars. Cont., 458; 24 N. Y., 353; Myers vs. Meinath, 3 Am. 
Rep., 368, and notes; Hill vs. Wilkee, 5 Am. Rep., 540, and 
authorities cited.) 

Nor can the contract made in violation of the statute be 
ratified and made valid, because, Ist, there is no contract to 
ratify, and 2d, that would be to punish the doing of an act 
indirectly, that is prohibited being done directly. (Gray vs. 
Hook, 4 N. Y., 449; Moneure vs. Dermott, 13 Pet., 345; 
Walker vs. Bank of Washington, 3 How. U. S., 62; Brady 
vs. Rea, 4 Am. R., 524; 103 Mass... 190; Payne vs. Darby, 20 
N. J., 233; Reeves ve. Butcher, 31 N. J., 225; Pope vs. Linn, 
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50 Me., 83; Finn vs. Donohue, 35 Conn., 218.) The mort. 
gage is only a collateral obligation designed as security jor 
the performance of the original contract (1 Hill. Mort., p. 4) 
and cannot impart validity to affect the contract secured 
by it. 

The contract being illegal and void, the mortgage is with. 
out consideration and void, and cannot be enforced. (Dewitt 
vs. Brisbane, 16 N. Y., 508; Tyler vs. Yates, 3 Barb., 299; 
Leavitt vs. Palmer, 3 N. Y., 19; Morgan vs. Tipton, 3 Me. 
Lean, 339.) 


Shackelford & Hays, for Defendant in Error. 


1, The note was valid even thongh executed on Sunday, if 
given for a valid debt; and the mortgage executed aftewwards 
to secure the note was valid. And whatever may have been 
the facts as to whether the note was executed on Sunday, 
neither will justice nor public morals be promoted by allow- 
ing the defense. (Kaufman vs. Ham, 30 Mo., 387.) 

II. The contract was not completed until the execution and 
delivery of the mortgage. (Fritsch vs. Heislen, 40 Mo., 557.) 

II. A contract made on Sunday, which is afterwards rati- 
fied and completed, will be enforced. (11 ed. Chit. Cont., 2 
vol., p. 588, and cases cited; 2 Pars. Cont., last edition, p. 
763.) 


Hoven, Judge, delivered the opinion of the court. 


This was a proceeding to foreclose a mortgage made by the 
defendants, to secure the payment of a promissory note for 
the sum of two thousand and sixty dollars, executed by the 
defendant, Benjamin Simes, and dated September 7, 1863. 
The mortgage was signed on the 12th day of September. and 
acknowledged on the 17th day of September, 1863. The de- 
fendants pleaded in bar of a recovery and foreclosure, that 
the consideration of the note sued on was money loaned by 
the plaintiff to the defendant, Benjamin Simes, and that said 
loan was made and the note therefor executed on the 6th 
day of September, 1863, which was the first day of the week, 
commonly called Sunday. 
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There was no averment that the note so executed was 
delivered on Sunday, but this defect in the plea was cured by 
the replication and the subsequent proceedings in the cause. 
The testimony as to the time at which the note was executed 
aud delivered, was conflicting. The defendant testified 
that it was executed and delivered on Sunday, for money 
loaned by the plaintiff to him upon that day, and the plain- 
tiff testified that the money was delivered. by him to defend- 
ant on Sunday, but that the note was neither executed nor 
delivered on Sunday, but upon a subsequent secular day. 

The cause was tried by the court without the aid of a jury, 
aud judgment was rendered for the plaintiff.. The defend- 
ants bring the case here by writ of error. ; 

The question presented for our determination by the in- 
structions which were given and refused by the court below, 
is, whether the plaintiff can recover if the note in controversy 
was executed and delivered on Sunday, it being admitted 
that the money loaned was delivered on that day. Conceding 
that this contract comes within the prohibition of our statute 
in relation to the observance of Sunday as a day of rest, on 
which point we reserve our judgment, the decision of this 
cause will depend upon the effect to be given to the subse- 
quent execution and delivery by the defendants, on a secular 
day, of the mortgage made by them to secure the payment of 
the debt evidenced by this note. 

As to the precise nature of the invalidity which attaches 
to contracts executed upon Sunday, the authorities are nn- 
merous and conflicting. In Maine, Massachusetts, and some 
other states, it is held that such contracts are void and inea- 
pable of ratification. 

In Vermont the rule is different. In the case of Adams vs. 
Gay (19 Vermont) Judge Redfield says: “We think contracts 
made on Sunday should be held an exception, in some sense, 
from the general class of contracts which are void for ille- 
gality; they are illegal only as to the time in which they are 
entered into; when purged of this ingredient they are. like 


other contracts. Contracts of this kind are not void because 
22—voL. LXI. 
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they have grown out of a transaction on Sunday. This jg 
not sufficient to avoid them. They must be finally closed upon 
that day. And although closed upon that day, yet if affirmed 
upon a subsequent day, they become valid.” 

In the case of Tucker vs. West, decided by the Supreme 
Court of Arkansas, and reported in Cent. Law Jour., vol, 9, 

p. 607, Chief Justice English concludes, after an elaborate ex. 
amination of the authorities on the subject, that a note exe. 
cuted and delivered upon Sunday may be ratified “by an ex. 
press promise made on a week day to pay it.” To the same 
effect are Heller vs. Crawford (37 Ind., 279) and Harrison yg, 
Colton (31 Iowa), and other cases which need not be cited, 

The following general rule on this subject, laid down in 
Gray vs. Hook (4 Comst., 449) is approvingly stated in Wood- 
worth vs. Bennett (43 N. Y., Ct. App., 273): “The distinction 
between a void and valid new contract in relation to the sub- 
ject matter of a former illegal one, depends upon the faet, 
whether the new contract seeks to carry out or enforce any 
of the unexecuted provisions of the former contract, or wheth- 
er it is based upon a moral obligation, growing out of the exe 
ention of an agreement which could not be enforced by law, 
and upon the performance of which the law will raise no im- 
plied promise. In the first class of cases, no change in the 
form of a contract will avoid the illegality of the first consid- 
eration, while expressed promises, based upon the last class 
of considerations, may be sustained.” 

In the case of Reeves vs. Butcher (31 N. J. Law Rep., 224) 
Beasley, Ch. J., speaking in reference to the ratification of 
Sunday contracts, says: “There is undoubtedly a class a 
claims which, having a moral, but no legal, efficacy, can be 
the subjects of ratification. But it is to be remembered that 
the effect of a ratification is to impart validity to the original 
agreement. Such act creates no new obligation; it merely 
extends the continuance of, or legalizes, one already in exist. 
ence. ‘The maxim of the law is, ‘Omnis ratihabitio retro tra- 
hitur et mandato priori equi paratur.’ It follows, therefore, 
asa consequence which is entirely unavoidable, that there 





' 
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ean be no such thing in law, strictly speaking, as a ratifica- 
tion of a transaction, which, at the time of its performance, 
was prohibited by statute. The parties cannot legalize that 
which the law has declared illegal.” 

The foregoing extract commends itself to our judgment as 
a logical and perspicuous presentation of the true rule upon 
this subject. There is no decision of this court directly ap- 
plicable to the point now under consideration. 

As the law will not aid either party to an illegal transac- 
tion, by implying, from the circumstances or subject matter of 
such transaction, any obligation on the part of either, which 
it will enforce, & new express promise must always appear 
in order to create any legal obligation, and where the origi- 
nal consideration was immoral or illegal, of course no new 
promise based thereon can be of any avail. But in the case 
at bar the original consideration was neither immoral nor il- 
legal. The promise alone is infected with the taint of ille- 
gality. , 

There was certainly a moral obligation resting upon the 
defendant Simes to return, or in some way account for, the 
money received by him from the plaintiff on Sunday, although 
the law would not imply any promise on his part from such 
moral obligation. This obligation, however, was a suflicient 
consideration to support an express promise, made at a time | 
not prohibited by law, to repay this money. But the original ' 
promise cannot thereby be removed from under the interdict 
of the statute, and the declaration should be upon the new 
promise. 

In this case a new promise is found over the hands and 
seals of the defendants, in the mortgage which the plaintiff 
seeks to foreclose. It recites the receipt of a consideration of 
two thonsand and sixty dollars, the giving of the note herein 
conceded to be illegal, and stipulates that, if the money speci- 
fied in said note shall not be paid at the time designated 
therein, then the conveyance thereby made shall remain in 
full force. This conveyance is in law an enforceable security 
for the payment of the debt which it recognizes or recites; 
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and the averments in the petition of the undertakings therein 
are sufficient to support the judgment. 
The judgment is affirmed. The other judges concur. 





A. G, Ewemiter, Plaintiff in Error, vs. F. Hs Komp, e¢ al, 
Defendants in Error. 

1, Motion for new trial, action of court upon—Supreme Court, interference by, 
—The determination of a motion for new trial is a matter resting generally in 
the discretion of the trial court; and, although the appellate court might inthe 
premises have arrived at a different result, it will not interfere for that reason 
alone. To authorize such step, it should plainly appear that injustice has been 
done; that the lower court has acted arbitrarily. And the party asking the 
interference of this court should show reasonable diligence and a meritorions 
cause. 


Error to Jackson County Circuit Court. 
Milton Campbell, for Plaintiff in Error. 
Tichenor & Warner, for defendants in Error. 
Vortss, Judge, delivered the opinion of the court. 


This action was brought in the Jackson circuit court to re 
cover from the defendants damages for the breach of a con- 
tract, by which it is alleged that they on their part had agreed 
to receive and pay for a large quantity of ice to be delivered 
to them by the plaintiff. 

The summons was made returnable to the October term of 
said court for the year 1872, which commenced on the 14th 
day of said month. 

On the 19th day of said month, the defendants appeared 
in court by attorney and obtained leave of the court to file an 
answer in the cause on or before the 15th day of November 
next thereafter. 

Afterwards, on the 22d day of November, 1872, the defend- 
ants having filed no answer in the cause, judgment was ren- 
dered against them for want of an answer, and the plaintiffs 
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damages assessed at the same time at the snm of $1.950, all 
of which was done in the absence of and without the knowl- 
edge of the defendants or their attorneys. 

After this, during said term, and on the 25th day of No- 
vember, 1872, the defendants appeared by their attorney and 
filed a motion asking the court to correct the previous entry 
in said cause which gave defendants leave to file answer on 
the 15th day of November, 1872, on the alleged grounds that 
the court at the time of making said entry had granted the 
defendants leave to file their answer on or before the first 
dav of December, and that the clerk by mistake had made the 
entry so as only to extend the time of the answering to the 
15th of November. On the 29th of November, 1872, the de- 
fendants also filed their motion to set aside the default and 
final judgment rendered in said cause, which motion was sup- 

rted by the affidavit of the attorney of defendants, who had 
appeared for them and transacted their business pertaining to 
said cause. 

On the 30th day of November, 1872, the plaintiff appeared 
and filed his several motions asking the court to strike 
the motions, previously filed by the defendants, from the 
docket and record in the ease, but as these motions do not 
appear in the record they cannot be further noticed here. 
The court on said Jast named day seems to have considered 
all of these motions together and overruled each of said mo- 
tions, except the motion filed by the defendants to set aside 
the judgment rendered in favor of the plaintiff for want of 
answer and the assessment of damages thereon, which motion 
was sustained by the court, and leave given to defendants to 
file their answer to the action on or before the first day of 
December, 1872; to which ruling of the court the plaintiff 
excepted. 

The defendants filed their answer on the first day of De- 
cember as ordered. 

On the 12th day of December, 1872, the plaintiff filed a 
motion to strike out said answer of defendants and to rein- 
state the judgment rendered in his favor on the 22d of No- 
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vember, 1872. This last motion seems to have been contip. 
ued over until the 4th day of February, 1873, when the same 
was taken up, considered and overruled ; to which action of 
the court the plaintiff again excepted. 

On the 9th day of December, 1873, the cause was called for 
hearing, and, the plaintiff failing to appear or further prose. 
cute his action, the same was dismissed by the court and final 
judgment rendered in the cause. The plaintiff afterwards 
moved the court, to set aside the judgment of dismissal and 
to reinstate his judgment of 22d November, 1872. This mo. 
tion being overruled, plaintiffagain excepted, and has bronght 
the case here by writ of error. It is insisted by the plaintiff, 
that the court erred in sustaining the motion made by the 
defendants to set aside the judgment, for want of an answer, 
and the assessment of damages made thereon in favor of 
plaintiff, and in permitting the defendant to file an answer to 
the plaintiff's petition ; and this is the only question presented 
for the consideration of this court. 

No general rule can be established which will be applicable 
to all cases where motions are made to set aside judgments 
and grant new trials. The questions presented in such mo- 
tions are so variant that each case must necessarily depend, to 
a great extent, upon its own particular facts, and is generally 
addressed to the discretion of the court that hears the same. 
It may be said that -where the trial court refuses to grant a 
new trial, or to vacate a judgment previously rendered, this 
court would searcely ever interfere with the discretion of the 
trial court unless it plainly appeared that injustice had been 
done, and that the discretion of the court had been exercised 
in an arbitrary manner. The party asking the interference 
of the court should show reasonable diligence on his part, and 
that he has merits in his action or defense. (Meechum vs. 
Jndy, ete.. 4 Mo., 361; Elliott vs. Leak, [d., 540 ; Green vs. 
Goodloe. 7 Mo., 25; Faber vs. Bruner, 13 Mo., 541; Camp- 
bell vs. Gaston, 29 Mo., 343.) : 

The facets appearing upon the hearing of the motion of the 
defendants in this case, as they appear in the record, are sub- 
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stantially as follows ; that the term of the Jackson cireuit 
court to which this case was returnable, commenced on the 
14th day of October, 1872; that there were 1,120 cases set 
on the docket for trial at said term which had been continued 
‘over from the previous term ; that this was a case commenced 
since the last previous term, and was numbered on the docket 
1,437; that none of the eases made returnable to said term 
were set for trial on any day of that term; that the clerk of 
the court had been instructed by the judge of the court not 
to set the return cases for trial upon any day of the term. 

It further appears from the affidavit of the attorney con- 
ducting the defense in the action that the case was taken up 
and final judgment rendered on a day on which it was not 
set for trial, and ont of its order upon the docket, and ata 
time of which neither defendants or their attorneys had any 
notice, nor at which they had any reason to believe the case 
would be heard ; that great harm was done the defendants 
by the action of the court in so hearing the case; that defend- 
ants had legal evidence which they would have introduced 
if they had an opportunity ; that affiant, from his own knowl- 
edge of the case, believes that the finding of the court was 
wrong, and that defendants have a defense and could have 
brought in evidence proper and sufficient ifa chance had been 
afforded them ; that affiant would have been present and have 
attended to the case if it had not been so taken up ont of its 
order. It is further stated in the affidavit that the affiant ob- 
tained leave of the court to file an answer on or before the 
first day of December, of which affiant at the time made a 
memorandum, but that by mistake an entry was made giving, 
time to plead until November 15th, instead of December, Ist, 
and that by said mistake default was taken before the first 
day of December ; that plaintiffs attorney had told affiant 
that he could have what time he wanted to answer, and had 
afterwards taken said judgment without the knowledge of 
defendants or their attorneys as aforesaid. There was no op- 
posing evidence offered upon the hearing of the defendant’s 
motion. It is true that the plaintiffs attorney, with his mo- 
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tion afterwards filed asking the eourt to reinstate his judg. 
ment, filed an affidavit in some respects contradicting the af. 
davit of defendant’s attorney, which was read on the hearing 
of the motion for a new trial, but no evidence was offered 
on the hearing of the defendants’ motion. 

It is not shown by the affidavit of the defendants’ attorney 
in what the merits of his defense to the action consisted, but 
his affidavit, if trne, does show he lost his chance to answer 
not by his fault or neglect, but by the mistake of the elerk, 

If this case had been originally presented to this court upon 
the affidavit filed in the trial court, we might have come to 
a different conelusion from that arrived at by the court below, 
but we will not always reverse a case where we would have, in 
the exercise of our discretion, differed with the conclusions ar- 
rived at by the court below. In the case of Faber vs. Bruner, 
(13 Mo., 541), Judge Ryland remarks: “In many eases com- 
ing before this court, had I been on the bench in the lower 
court, I should in all probability have made a quite different 
decision. But as the lower courts have the best opportunity 
to know the facts—as these conrts must from necessity see 
more of tlie real history of the cases—as they have before 
them the parties, their counsel, the witnesses, ete. * * * 
it is but proper to suppose that the exercise of judicial disere- 
tion by them will always be as sound and as prudent as it can 
be in an appellate court, which sees everything that touches 
the case through the same cold, uniform medium—the record 
alone.” 

To the same effect is the case of Griffin vs. Veil. (56 Mo., 
310.) It is there said, “it would require a very strong case 

‘to require the discretion of this court to ve substituted for 
that of the gourts of first instance.” 

We see no reason to interfere with the judgment of the 
circnit court in this case. 

The judgment myst be affirmed. The other judges con- 
cur. 
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Y. Benson, Plaintiff in Error, vs. Jonn Morrow, et al., De- 
fendants in Error. 


1. Missouri river inlaw a navigable stream—Riparian rights on.—Under the sets 
of congress and the decisions of the United States Supreme Court (7 Wal., 
972) the ancient doctrine distinguishing navigable and non-navigable rivers by 
their position above or below tide water, is done away with, and the Missouri 
river is a navigable stream. And hence, as in other cases of navigable rivers, 
the proprietor of land on its banks owns only to the waters edge, 

9. “Avulsion” and “gradual aecretion."—The terms “avulsion” on the one hand, 
and “gradual and imperceptible accretion” on the other, may with propriety 
be dispensed with in speaking ofalluvion formed by the Missouri river. 

$, Alluvion attached to island in the Missouri river— Question of title, how deter- 
mined.—An unnamed and andisposed of island in the Missouri river belongs 
to the United States, and if alluvion forms thereto and extends thence in the 
stream so as to connect with another island belonging to a private owner, he 
does not thereby become the owner of the alluvion so formed. But so far as 
concerns the title of such owner, it makes no difference whether the nameless 
island belongs to the United States or to some individual citizen. If, on the 
other hand, the a!luvion forms, not to the nameless island, as in the case sup- 
posed, but to the other one, he who owns the latter becomes entitled to such 


accretion. 


Error to Osage County Circuit Court. 
Lay § Belch, for Plaintiff in Error. 


Plaintiff acquired title to all alluvion, whether formed by 
aceretion or avulsion, if permitted to cement to plaintiffs 
islands. (3 Wash. Real Prop., 59; Ang. Wat. Cours., 60; 
Trustees, &c. vs. Dickerson, 9 Cush., 454; 5 Pet., 467; Ang. 
Wat. Cours., 54.) 

The second instruction asked by the defendant should have 
been refused. Aithough the Missouri River is, by act of con- 
gress, declared a “common highway,” and in fact navigable, 
itis not in law a navigable stream. Hence, it does not fol- 
low that an unsurveyed island is the property of the United 
States. Nor is it true that, although this land may have been 
first formed by an island near those of the plaintiffs, and by 
gradual accretion to either or both, so astto entirely cement 
the two. the land so formed would belong to the govern- 
ment. The Government granted to plaintiff’s layds bounded 
by waters of the Missouri river. A valuable part of this 
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grant of property was riparian rights, and the Government 
could not come in and deprive these parties of this part of the 
grant, any more than it could of the land itself. 


Ewing §& Smith, for Defendants in Error. 


The Missouri river at the site of the islands is a public 
highway. (1 U.S. Stat., 468, § 9; 3 U. S. Stat., 548, § 9; 
2 U.S. Stat., 666, § 12; Id., 701. $1.) Said enactments do 
away,in the United States. with the common law doctrine 
that rivers are not navigable except within ebb and flow of 
tide. All navigable rivers in this country are public high. 
ways, (10 Wal., 557; 11 Wal., 411) and the title to lands 
bordering on navigable water stops at thestream. Riparian 
owners are entitled to no rights incident thereto, except the 
contingent right of alluvion and derelictum. Hence, the soil 
formed under such streams remains forever in the United 
States. (R. R. Co. v. Schurman, 7 Wal., 272; 8. C., 10 Minn, 
82; Martin vs. Madden, 15 Pet., 367; Russell vs. Jersey Co.,, 
15 How., 426; Patterson & Newark R. R. vs. Stephens, 10 
Am. Law Reg., 165; 3 Washb. Real Prop., 55.) 

The facts in this case, as we contend, are that a small island 
embracing a few acres of land was situate in the Missouri 
river; that this island had never been surveyed, numbered 
and put in market by the United States. The title thereto 
remained vested in the United States. A mile or thereabouts 
below this island were situate in the same river several islands 
that had been surveyed and numbered, and had been granted 
by the United States to an individual, under whom plaintiffs 
claim title. In the great flood in this river in 1844, the upper 
part of this small island belonging to the United States was 
carried away, and a large and extensive addition and deposit 
of alluvion were added to the lowerend of it. This addition 
extended down to one of the islands claimed by plaintiffs, so 
that a union of the two islands was virtually effected, there 
remaining only a slough or low run between the upper end 
of plaintiff’s island and the deposit added to the lower end 
of the island of the United States. Thus were formed many 
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acres of land, which the plaintiffs claim now belong to 
them. 

Alluvion never accumulates at the upper end of an island 
ina rapid stream like the Missouri, but always at the lower 
end or on the sides. Hence, the deposit was made and formed 
and attached to the Government island. And under the 
law, the alluvion occasioned by the avulsion in this navigable 
river, and attached to an island which was the property of 
the United States, also became and is the property of the 
public and is no more the property of the owners of Island 
54 than the island itself, which is the property of the Gov- 















ernment. 


Napron, Judge, delivered the opinion of the court. 






The plaintiffs in this ejectment suit were owners of three 
islands in the Missouri River, numbered 53, 54 and 55, and 
sued to recover possession of certain lands which were alleged 
to be accretions to one or two of said islands by alluvion. 

The facts are not stated, nor the evidence—but it is stated 
that evidence was offered in support of the theories main- 
tained by each side in the instructions offered. 

The three islands, belonging to plaintiffs, were located in 
thé river in the order of their number, No. 53 being the up- 
permost and No. 55 being the lowest down stream. The plain- 
tiffs claimed that the land occupied by defendants was an ac- 
cretion to island No. 55 or 54. The defendants contended 
that the lands they oceupied were accretions to an unnum- 
bered and unsurveyed island belonging to the United States. 

The instructions given by the court at the instance of the 
defendants, were : 

1. The term accretion as used in the instructions, means 
the gradual and imperceptible process of adding to land by 
the washings of the Missouri river, and the result of such 
process is termed alluvion, or made land. 

2. The Missouri river isa public river, and all islands there- 
in situate at the time the territory of this State was section- 
ized by the United States, and not then or subsequently sur- 
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veyed and numbered, and which have not been disposed of by 
the United States, still remain with all accretions thereto the 
propery of the said United States Government. And if the 
jury velieve from the evidence that the lands occupied by de. 
fendants arean unsurveyed, unnumbered, undisposed of island, 
with its accretions, by the United States Government, then the 
title of said island and its accretion, or alluvion, is in said 
United States, even if the said islands, accretions, or alluvion 
have extended. to No. 55 and connect with it—and said island 
and its accretions are not the plaintiffs and the jury will find 
for defendants. 

8. If the jury believe that the lands oceupied by defendants 
were made by the violent action of the waters of the Missonri 
river in 1844 and 1845, suddenly and immediately, then the 
same is not the property of the owners of the west or upper 
end of island No. 55, but is the property of the United States, 
although they extend down to and connect with the upper or 
west end of island No. 55. 

4. The question submitted to the jury is, whether the lands 
occupied by defendants are islands No. 53, 54, and 55, described 
in plaintiff's petition—or are an island, with its accretions, 
other than and different from said islands 53, 54 and 55. 

5. It devolves upon the plaintiffs to show by evidence, tliat 
defendants are occupying the identical islands and accretions 
described in plaintiff's petition or some part thereof. 

The court gave these instructions and two others, of its 
own motion, to-wit: 

1. The court instructs the jury that the lands described in 
the petition as the S. E. fr. quarter of section 17, T. 45, R. 8 
west, and all those lands described in section 16 at the time of 
their entry at the land office, were bounded by the Missouri 
river, and the same are admitted by the pleadings to belong 
to plaintiffs—and if the jury find from the evidence that the 
defendants occupied the same or any part thereof at the com- 
mencement of this action—or any lands that are the produets 
of gradual accretion to the same, they will find for plaintiffs. 
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9. The court also instructs the jury that the lands described 
as fractional sections 19 and 20 on islands 53 and 54 were 
also, when eutered, bounded by the waters of the same river, 
and are admitted to belong to the plaintiffs ; and if the jury 
shall find from the evidence that at the time of the coum- 
mencement of this action, the defendants oecupied the said 
land or any part thereof, or any lands that are the products 
of gradual accretions to the same, they will find for plaintiffs. 

There was a verdict and judgment for defendants. 

After the acquisition of the northwest territory from Vir- 
ginia, and before the purchase of Louisiana in 1804, the 
United States established, perhaps in ’98 or thereabouts, a 
system of surveys of their public lands, and passed laws in 
regard to the Mississippi and Missouri and other navigable 
streams, Which materially modify the applications of the com- 
mon law and civil law doctrines in regard to riparian owner- 
ship. The title to nearly all the lands in Missouri depends on 
the laws of congress and the system of surveys adopted by 
congress. 

I have heard it stated by an eminent lawyer, who practiced 
in this State long before it was admitted into the Union, that 
there are only one or two complete Spanish grants in this 
State. Our public surveys terminate on the Missouri river, 
and it is the same with regard to the Osage us high up as Os- 
eeola, and the Gasconade for some distance, and no doubt 
some other streams—but the surveyors pay no regard to 
smaller streams not considered navigable, and sectionize them 
as though such streams had no existence. This may perhaps 
serve as a test of the navigability of a water course, since we 
have no navigable streams in this western country which 
come within the common law or civil law definition of this 
term. 

However this may be, it is certain that the Missouri river 
is declared a navigable stream by act of Congress, and that 
the doctrine of riparian property, as established in regard to 
non-navigable streams is not applicable to this river. The 
ancient doctrine, distinguishing navigable and non-navigable 
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rivers, by their position above or below tide witer, is stil] ad. 
hered to in most of the older States ; but it is distinetly repu- 
diated by the Supreme Oourt of the United States in R. R. 
Companies vs. Schurman (7 Wal. 272) and indeed could not 
well be reconciled with either the acts of congress in relation 
to our large rivers, or the system of public surveys adopted 
by congress. 

The rule in regard to non-navigable streams is very clearly 
stuted by Chief Justice Shaw in Deerfield vs. Arms (17 
Pick. 42). “It seems very clearly settled,” says Judge Shaw, 
“that upon all rivers not navigable (and all rivers are to be 
deemed yot navigable above where the sea ebbs and flows) 
the owner of land adjoining the river, is prima facie the 
owner of the soil to the central line or thread of the river, 
subject to an easement for the public to pass along and over it 
with boats, rafts and river.craft. This presumption will pre- 
vail in all cases, in favor of the riparian proprietor, unless 
controlled by some express words of description which ex- 
elude the bed of the river. In all cases, therefore, where the 
river itself is used as a bonndary, the law will expound the 
grant as extending ad flum medium aquz. We also con- 
sider it a well settled principle of law, resulting in part from 
the former, that where land is formed by alluvion in a river 
not navigable, by slow and imperceptible accretion, it is the 
property of the owner of the adjoining land, who, for conven- 
ience and by a gingle term, may be called the riparian pro- 
prietor, and in applying this principle it is quite immaterial 
whether this alluvion forms at or against the shore, or whether 
it forms in the bed of the river and becomes an island. And 
where an island is so formed in the bed of a river, as to divide 
the chaunel and form partly on each side of the thread of the 
river, if the lands on the opposite sides of the river belong to 
different proprietors, the island will be divided according to 
the original thread of the river, between the several proprie- 
tors.” 

This doctrine is quoted by Chancellor Kent in his discus- 
sion of riparian rights (8 Kent Com., 427, 12 ed.) and is sub 
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stantially asserted in all the text books on this subject. (Ang. 
Wat. Cours. tit. Alluvion.) 

The basis of this doctrine is found in the law of nations, 
and so far as the principle on which it rests is concerned, that 
may well be regarded in all its varied applications. That 
principle is, that. “he who bears the incidental burdens of an 
acquisition, is entitled to its incidental advantages; conse- 
quently, that the proprietor of a field bounded by a river, be- 
ing exposed to the danger of loss from its floods, is entitled 
to the increment which from the same cause may be gradually 
annexed to it.” (Smith vs. The Public Schools, 30 Mo., 300.) 
And thus far the principle will apply to riparian owners on 
the Missouri river, or owners of islands in the midst of the 
stream. 

But the application of the principle as made by the text 
writers and judges to non-navigable streams, cannot be trans- 
ferred to our great public rivers. The proprietor of land on 
the banks of the Missouri river does not own ad filum aque, 
but only to the waters edge, though undoubted!y still entitled 
to whatever increment may be added to his land. He is not, 
however, the owner of an island that springs up in the midst 
of the stream, whether the island be on one side or the other 
of the thread of the river. He goes only to the margin of 
the river. (The Schools vs. Ruley. 10 Wal., 110; R. R. ve. 
Schurman, 7 Wal., 272; Yates vs. Milwaukee, 10 Wal., 50+.) 

Nor is the doctrine concerning rivers deemed navigable 
at the common law altogether applicable to our western riv- 
ers. That doctrine is, that the right of soil, of owners of land 
bounded by the sea or navigable rivers, where the tide ebbs 
and flows, extends to high water mark, and the shore below 
common, but not extraordinary high water mark, belongs to 
the State, as trustee of the public; and in England, the crown, 
and in this country the people, have the absolute proprictary 
interest in the same. (3 Kent Com., 427, 12 ed.) The terms 
high water and low water mark can hardly be regarded as 
applicable to the Missouri river. 
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The term “avulsion,” on the one hand, and “gradual and 
imperceptible accretion,” on the other, are used by writers yp 
allnvion to contradistinguish a sudden disruption of a piece 
of ground from one man’s land to anothers, which may be 
followed and identified. from that increment which slowly or 
rapidly results from floods, but which is utterly beyond the 
power of identification. 

We may with propriety dispense with such terms when 
speaking of alluvion formed by the Missouri river, as only 
caleulated to mislead. When land is torn from the banks of 
this stream, and plunged into its turbid waters, its component 
parts are never after distingnishable—the sand and clay and 
soil, and trees, and roots and logs are soon utterly undistin. 
guishable from any other similar substances, and their desti- 
nation can never be traced, except that they ultimately go 
into the Gulf of Mexico, unless previously to reaching the 
ocean, they are deposited on either bank or on some island, 
Mr. Livingston weil observed in regard to this doctrine of 
“eradual and imperceptible accretion ;” “When the ingen- 
ious counsel can analyze the different deposits, separate the 
sands of Red River, the rich mould of the Missouri from the 
clay and other various soils which the Mississippi receives 
from a thousand tributary streams—when he can dive into 
its turbid eddies, watch the moment of its precious deposit, 
and date the existence of each stratum of its increase, then 
the first branch of the authority he has cited (quantum quo- 
que temporis adjiciatur) may be applicable to his cause.” (2 
Hall. L. J., 307.) 

Even in Great Britain, Chief Justice Abbott has criticised 
the word “imperceptible,” as used in this connection by 
judges and law writers. He observed that, “in these pas- 
sages, Sir Matthew Hale is speaking of the legal consequences 
of such an accretion, and does not explain what ought to be 
considered as accretion, insensible or imperceptible in itself, 
but considers that as being insensible, of which it cannot be 
said with certainty, that the sea was ever there.” (The King 
vs, Lord Yarborough, 3 Barn. & Cress., 91.) 
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The first and third instructions for the defendants should 
not have been given. The definitions to the jury therein, of 
avulsions and accretions, though copied from the text books, 
might, for reasons already indicated, have misled the jury. 
Accretions in 1844 or 1845 might have created alluvion as 
well as if they had been twenty years in their accumulation. 
The length of time during formation is not material. 

The real questions of fact on which the case turned, are 
correctly propounded in the two instructions given by the 
court, (omitting, as they should, the word “gradual”) and in 
the 2d, 4th and 5th instructions asked by defendant. 

If the alluvion in question was formed to a nameless island, 
lying above island 55, which ultimately before suit extended 
down to and connected itself with island 55, neither the allu- 
vion or the nameless island belonged to the owner of island 
55. This unnumbered island belonged to the United States ; 
but suppose it had been sold to a private citizen, and the al- 
luvion formed at its lower end ultimately extended to island 
No. 55, would the owner of island 55 become the owner not 
only of the alluvion, but of the nameless island itself? It 
makes no difference in the application of the principle, wheth- 
er the nameless and unsurveyed island belonged to the United 
States or to some individual citizen. 

Suppose the channel of the river between an island and the 
mainland is left dry by the water, and entirely filled up with 
deposits of mud, and the island and mainland are at last one 
continuous tract of land, could the owner of either claim the 
entire tract? Certainly the newly formed land would belong 
to the United States, or it would be divided between the op- 
posite owners, upon the common law principle, applicable to 
non-navigable streams, of each going to the thread of the 
channel, as it was before it was deserted by the water. In 
the event supposed, the river might be regarded as ceasing 
to be a navigable one, pro hae vice, or rather as being con- 
verted, at the slongh between the island and the shore, into 
anon-navigable one. In any event the owner of the shore 
could not claim both the alluvion and the island, nor vice 

23—voL. LXI. ’ 
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versa, could the owner of the island claim the tract on the 
bank, with its accessions by alluvion. 

The instructions asked by the plaintiffs are substantially 
given by the court in its two instructions. : 

If the allavion was formed to island No. 55, or island 54, 
and not the nameless island spoken of, the plaintiffs were 
entitled to recover, otherwise not ; and that depended on facets 
not fully disclosed in the records, or fairly passed on by the 
jury. 

The judgment is reversed and the canse remanded. Judges 
Wagner and Sherwood concur; Judges Vories and Hongh 
absent. 
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J. M. Armsrrone, Plaintiff in Error vs. Cates Winery, 
Defendant in Error. 


1. Crimes and misdemeanors—Re-conveyance of land by grantor, made under be- 
lief that first conveyance is invalid—Constr. Stat.—The simple making of a 
second deed while the former one is outstanding and in force, without reciting 
the same, does not constitute the offense prohibited by the statute (Wagn. 
Stat., 462, 3 52) in the absence of any fraudulent intent. Thus, where one 
having made a conveyance, afterwards concludes that the same is invalid, and 
so re-conveys the land, the grantee being cognizant of the prior deed, and 
the transactions connected therewith, and there being no artifice or attempt to 
defraud on the part of the grantor, the latter is not amenable to the statute, 
although the first deed in fact conveyed a good title. 

2. Fraud, effect of on contracts.—Fraud avoids all contracts, where it can be 
shown that if it had not been employed the contract would not have been 
mide. 


Error to Cass County Circuit Court. 
Boggess § Sloan, for Plaintiff in Error 


I. It is the making of “such second deed,” etc., having pre- 
viously made another, which is outstanding and in force, and 
omitting to recite such former in such subsequent deed, ete., 
“with intent to defraud,” that is denounced in and prohibited 
by the statute. 
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A party having made a deed which has been duly recorded, 
and which was outstanding and in force, could hardly be held 
to have brought himself within the provisions of this statute 
by making a second deed of the same property, to a person 
who knew of the first, even if he failed to recite the former 
in such latter deed ; making the second deed under such cir- 
enmstances could not possibly operate a fraud either upon 
the former or latter grantee, and certainly not upon any other 
person. 

This statute has been in force in this State for more than 
thirty years; during all that time, and indeed, from the ear- 
liest history of the State, it has been the habit of our people, 
to make a first, second and even third incumbrance, by mort- 
gages and deeds of trust, upon their real and personal prop- 
erty, and the right of such incumbrancers have often been be- 
fore our courts and adjudicated therein. (Mullanphy vs. Simp- 
son, 3 Mo., 592; S. C., 4 Mo., 319; James vs. Hughes, 
20 Mo., 133; Helwig vs. Heitcamp, 20 Mo., 559 ; Mead vs. Me- 
Laughlin, 42 Mo., 198; Reid vs. Mullins, 48 Mo., 306.) 

II. There is no evidence that it was agreed between the 
plaintiff and defendant that the first deed—the one to the 
Pacific Railroad—should not be recited in the one from plain- 
tiff to defendant, nor that the recital was omitted on purpose, 
by plaintiff, with intent to defraud, or with any other intent, 
and even if the deed, (had such intent accompanied its exe- 
cution) would have been contrary to good morals, public 
policy or the common law, yet unless it was agreed to be so 
made, and that agreement was part of the consideration for the 
execution of the notes sued on, or said notes were the considera- 
tion for such agreement, then the contract was not unlawful, 
and the consideration of the notes sued on is not corrupted 
thereby. (1 Bulstr., 38; Hob., 72; Dyer, 376; Broom Leg. 
Max., 6 Am. ed., t. p. 540, s. p. 704.) The presumption of law 
isalways in favor of the legality of a contract. (Mittleholzer 
vs. Fullarton, 6 Q. B.. 989; ib., 1022; Lewis vs. Davison, 4 
M. &. W., 954, 657; Michael vs. Bacon, 48 Mo., 474; Howell 
vs. Stewart, 54 Mo., 400.) 
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Russell Hicks, for Defendant in Error. 


Plaintiff knew that he had once sold the land in good faith, 
to the Rail Road, for a fair price ; that it had made valnable 
improvements thereon, located a depot on it, laid out an ad. 
dition to the town of Pleasant Hill, sold lots to individuals, 
and that they had invested largely in improvements. 

The contract was illegal, immoral, and against the policy 
of the law, and in consequence thereof no recovery can be had 
on the notes sued on. (Wagn. Stat., 462, § 52; Inhabitants 
of Worcester vs. Eaton, 11 Mass., 377 ; Chit. Cont.. 677, 772; 
White vs. Franklin Co., 22 Pick., 186; 1 Cowp., 192.) 

Both may have supposed that no title passed by appellant’s 
deed to the Pacific Rail Road, but each was bound to know 
the law, and the sale and. purchase, if illegal, immoral, or 
against the public policy, can find no shelter under the plea 
of ignorance. P 


Waenerr, Judge, delivered the opinion of the court. 


From the record it appears that in 1858, the plaintiff was 
the owner of twenty acres of land adjoining the town of 
Pleasant Hill, in Cass county, and that in the same year he 
sold and conveyed the same by deed of general warranty to 
the Pacific Railroad Company, and that the deed was duly 
placed upon record. The railroad company laid out an ad- 
dition to the town on the tract of land, erected their depot 
thereon, sold lots, and in consequence it has become valuable. 
At the January term, 1870, of this court, a decision was ren- 
dered in the case of the Pacific Railroad vs. Seely, et al., from 
which the conelusion was deduced, that the deed from the 
plaintiff to the railroad company was inoperative, and con- 
veyed no title. and that the real title to the land still remained 
in the plaintiff. Whilst laboring under this mistaken view 
of the purport of the decision in the Seely case, the defendant. 
conceived the idea of purchasing from the plaintiff the twenty 
acre tract which had previously been conveyed to the railroad 
company. Several interviews were had between the parties, 
and the whole matter was canvassed ; both parties were equally 
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ly cognizant of all the facts, and finally a bargain was con- 
summated, by which plaintiff agreed to sell to defendant, by 
quit-claim, the twenty acre tract previously sold to the rail- 
rord company, and a thirty-four acre tract of land lying in 
a different place, and also to assign to him a judgment against 
one McKisson, for about five hundred dollars. The considera- 
tion which the defendant was to pay for the whole was eleven 
thousand nine hundred dollars, to be paid as follows: two 
thousand dollars in money at the time; two thousand five 
" hundred dollars on the first of April next ensuing, and the 
remainder in four equal amounts of eighteen hundred and 
fifty dollars each, to be paid respectively in three, six, nine and 
twelve months. In accordance with this agreement the plain- 
tiffexecuted a quit-claim conveyance for the twenty acre tract, 
assigned the judgment, and gave a title bond obligating him- 
self to make a conveyance for the thirty-four acre tract. The 
consideration has al] been paid except the last two notes, which 
are the ones herein sued upon. 

As a defense, the answer alleged that the transaction was 
illegal, and that there was a failure of consideration for the 
execution of the notes. On a trial before the court the judg- 
ment was for the defendant. 

The only point in the case about which there is any con- 
troversy, is the sale and conveyance of the twenty acre tract. 
It is insisted, first, that that transaction was illegal, by the 
statute law of this State; and, secondly, that it was fraudn- 
lent and against public policy, and therefore an action will 
not lie upon it. The provision of the statute invoked to sne- 
tain this view, is the 52d section of the 3rd article in regard 
to crimes and punishments. (Wagn. Stat., 462.) The follow- 
ing is the section : 

“Every person who shall make, execute or deliver any deed 
or writing for the conveyance or assurance of any lands, tene- 
ments or hereditaments, goods or chattels, which he had pre- 
viously, by deed or writing, sold, conveyed, mortgaged or as- 
sured, or covenanted to convey or assure, to any other per- 
son, such first deed being outstanding and in force, and shall 
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not in such second deed or writing recite or describe gueh 
former deed or writing, or the substance thereof, with intent 
to defraud; and every person who shall knowingly take or 
receive such second deed or writing, shall, on conviction, be 
adjudged guilty of a misdemeanor.” 

The statute was obviously intended to prevent fraud, and 
its penalty is denounced against the making of the deed witi 
a fraudulent intent. The simple making of a second deed, 
whilst a former one is outstanding and in force, without re. 
citing the same, does not constitute the offence, if there is no 
intention to defraud, and the deed does not have that effect, 
There must be a fraudulent intent designed to operate to the 
injury or detriment of some person. 

In the case of Gilmore vs. Cook (83 Mo., 25) which was an 
action on promissory notes given for the purchase money for 
land which had been conveyed to the defendant by a quit- 
claim deed, the defense was set up, that the plaintiff frandu- 
lently concealed from defendant, at the time of the sale and 
conveyance, the fact that he had previously granted to the 
North Missouri Railroad Company the right of way through 
the land. At the trial it was shown that the deed to the de- 
fendants made no allusion to the prior grant, but it was 
proved that the defendants were fully aware of and had 
knowledge of that fact, and it was held that the matter set up 
in the answer constituted no defense; that a grantee, by 
quit-claim deed, who, at the time of his purehase, had notice 
of previous grant by his grantor, could not allege that he was 
defrauded on the ground that the notice was not of a par- 
ticular kind, as by recital in the deed. 

It is plain enongh in the present case that there could have 
been no intention to defraud the defendant; for he was well 
acquainted with all the facts, and made the first proposition 
to purchase of the plaintiff. He thonght he saw a chance for 
a speculation, and was willing to risk his money on the ven- 
ture. It cannot be said that there was any design to defraud 
the Pacific Railroad Company. because its deed was on re- 
cord—its rights were fixed, and the plaintiff had no power 
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whatever to change them. The defendant, knowing of the 
existence of all these facts, could not be an innocent pur- 
chaser, and could not be defrauded. It is a familiar doctrine 
that no valid contract can arise out of a fraud, and that any 
action brought upon a supposed contract which is shown to 
have arisen from frand, may be successfully resisted. Fraud 
avoids all contracts, where it can be shown that if it had not 
been employed the contract would not have been made. But 
the record does not disclose that there was any fraudulent re- 
presentation whatever in this case. There was no artifice or 
trick resorted to for the purpose of circumventing the defend- 
ant; he appears to have been the most eager to consummate 
the transaction ; he simply made abad bargain. But the law 
will not assist an improvident purchaser, nor will it interpose 
where both the contracting parties are equally well informed 
of the actual condition of the subject matter of the contract. 

There is nothing in the position advanced, that the contract 
was so palpably against public policy that it should be held 
void. If the plaintiff possessed any title to the property, he 
had the legal right to dispose of it. There was nothing ille- 
gal in his action, though, in a moral sense, the transaction re- 
flects no credit upon him, nor on the members of his church 
whom he says he consulted before he made the sule. 

The jndgment must be reversed and the cause remanded. 
Judges Sherwood and Hough concur; Judges Vories and 
Napton not sitting. 
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Exzert Pinney, Respondent, vs. Wu. M. Berry, Appellant. 


1. Nuisance, action for--Notice—Request to abate—In order to maintain an ac- 
tion of damages for nuisance erected on defendant’s land, by a previous owner, 
it should appear that defendant had notice or knowledge thereof. But plain- 
tiff need not prove a request to defendant to abate the same. 

2. Nuisance, general statement sufficient, when-—Specifications, when required.— 

In complaint for a nuisance, it isnot necessary to detail all the particular in- 

juries which result therefrom. It may be sufficient to specify the main fuct, 
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but if it is attempted to particularize the resulting injuries, all that are designed 

to be proved should be stated. 

8. Nuisances to land—Measure of damages— Value of land just before and after 
commission of injury ; rules inapplicable, when—— Rental values.—The rule that 
in actions for nuisance, the measure of damages is the difference between the 
market value of the land just before and immediately after the occurrence of 
the injury, has no application to such nuisances as may be removed directly 
after the verdict, or for the continuance of which a second or third action may 
be maintained, or which may be ubated by the order of court. In such cases 
& proper criterion by which to estimate the damages, is the loss in the rental 
value of the property, sustained by the continuance of the nuisance. 

. Nuisance— Measure of damages— Loss actually sustained. —In suit for nuisance 
the general rule is, that plaintiff's measure of damages is the loss actually sug. 
tained up to the commencement of the suit. 


Appeal from Jasper County Court of Common Pleas. 
G. W. Crow & Geo. T. White, for Appellant. 


— 


I. Defendant bought the mill and dam long after the same 
wus erected, and defendant did not heighten it, nor is there 
any proof that plaintiff gave defendant notice of the injury 
with a special request to remove said dam before the bringing 
of this suit. (Ang. Wat. Cours., § 403; 1 Hill. Torts, 621, 
§ 26.) . 

II. The court erred in refusing defendant’s instruction 
numbered four. (6 Mo., 228). 

The court erred in admitting plaintiff's evidence of a dimi- 
nution of the salable value of plaintiff’s farm and homestead, 
and of the value of a spring or springs within the banks of 
the river, and of permanent and prospective injuries to said 
farm and homestead, under defendant’s objections. (Hill. 
Torts, 573. § 16; Id., 602, § 11; 15 Mo., 153; 6 Mo., 228.) 


E. J. Montague, for Respondent. 


I. The rule of damages laid down by the court below was 
correct. The established rule is “the difference between the 
value of the plaintiff’s premises before the injury, and the 
value immediately after the injury.” (1 Hill. Torts, 608, § 
18; Id., 609, §§ 18a.) The benefits to be taken into ac- 
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count, are special and peculiar, accruing to plaintiff alone. 
(1 Hill. Torts, 609, § 18a.) 

II. Upon the facts of this case, notice and request were not 
necessary, and if necessary, such notice need not be “written.” 
(Conhocton Stone Road vs. Buffalo, New York and Erie R. 
R. Co., 51 N. Y., 573; Brown vs. C. & 8. R. R. Co., 12 N. 
Y., (2 Kern.] 486; Irvine vs. Wood, 51 N. Y., 224.) 

The evidence showed that the dain was erected on appel- 
lant’s land. He permitted the erection, and was therefore 
liable. (2 Green]. Ev., § 472; Staples vs. Spring, 10 Mass., 72.) 

III. The evidence shows that appellant raised the dam by 
filling it with brush and dirt, and gravel, and made the water 
stand higher in the creek and the little stream. This was 
_ equivalent to an original erection, (1 Hill. Torts, p. 624, § 26 ;) 
and a continued nuisance, (Id., 572, § 16.) . 

IV. The second instruction very properly declares that 
he who permits a nuisance to be erected on his land, becomes 
liable for all injuries created thereby (2 Green|. Ev., § 472), 
and left the jury to determine the fact of such permission, 
and, also, the fact as to whether defendant continued the 
nuisance from the spring of 1871 until the bringing of the 
suit. Both the law and the evidence supported the instruc- 
tion. 


Napron, Judge, delivered the opinion of the ccurt. 


This action was brought to recover damages for an al- 
leged nuisance caused by a dam across a river called North 
Fork, The plaintiff owned a small farm just above the dam, 
and alleged in his petition that defendant “erected and main- 
tained” a dam, which caused the water in the river to flow up 
a branch running from plaintiff’s house down the river, and 
thus destroyed the value of about twenty acres of his land, 
and impaired the drainage of the remainder, and cut off con- 
* venient communication with a part of his land on the side of 
the river opposite to his dwelling house, and that this over- 
flow and subsequent subsidence filled up the branch with 
mud, leaves, ete., thereby creating a nuisance which injured 
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the health of his family. The answer denied these allega. 
tions and averred that the dain was constructed under the 
order of court, and in conformity to the statute. The re 
plication denied this, and as there was no proof on the gub. 
ject, we may dismiss this allegation from consideration, 

It appeared on the trial that the plaintiff bonght his farm 
in the spring of 1867; that Berry, the defendant. then owned 
the land, on which the dam was built in the succeeding Winter, 
but the dam and mill were built by some other persons, who 
exercised exclusive ownership over the dam, ete.; but how 
this ownership was acquired nowhere appears, whether by 
sale, or lease, or mere verbal or written permission to occupy, 
At all events, in 1871, Berry took possession of the dam and 
mill, and as the dam was out of repair, he rebuilt it, as some 

_ of the witnesses say, higher than it was before, and, according 
to others, merely filled with brush and gravel, ete. the upper 
logs previously on the dam. The evidence in regard to the 
effect of this dam, on the plaintiff's premises occupies a great 
number of pages of the record, and, on many points, is very 
conflicting. 

No exception was taken to any of the testimony except this; 
The plaintiff offered to prove that his homestead and farm 
were rendered less valuable per acre, and that his spring was 
destroyed, and that his spring was worth dollars. This 
evidence was objected to as irrelevant upon the ground that 
the action was on the case for a nuisance, and that the plain- 
tiff could not recover for diminution of the salable value of 
his homestead and farm, nor for permanent injuries, nor for 
prospective injuries. This objection was overruled and an 
exception taken. 

The plaintiff then proceeded to state the value of his farm 
and its diminution in value by the dam, and estimated that 
diminution at one-half. 

A great deal of evidence was given in regard to the spring, 
The plaintiff estimated this at five hundred dollars, and his 
expenses in hauling water, occasioned by the loss of the spring, 
at five dollars per month. 
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The court gave the following instructions to the jury, at 
the plaintiff’s instance, and exceptions were saved to them by 
the defendant : 

1st. “If the jury believe from the evidence that the defend- 
ant Berry raised or repaired the dam in question in the spring 
and summer of 1871, and that defendant kept and maintained 
said dam across North Fork, and that in consequence of said 
dam any part of theland of plaintiff was overflowed, and that 
plaintift was injured thereby, or that plaintiff, in consequence 
of said dam, has been hindered in the free use and enjoyment 
of his premises, prier to the commencement of this action 
the plaintiff is entitled to a verdict in his favor.” 

9d. “If the jury believe from the evidence that defendant, 
Berry, at any time since the year 1867, and prior to the com- 
mencement of this suit, has kept and maintained a dam across 
North Fork, and that in consequence of the keeping and 
maintaining of said dam, the waters of said creek have been 
made to flow back upon the lands of plaintiff, and that plain- 
tiff has been injured thereby, then plaintiff is entitled to re- 
cover.” 

3d. “If the jury believe from the evidence that defendant 
took possessiun of said dam across North Fork, and raised 
the height thereof in the year 1871, and kept and maintained 
said dam after raising the same, up to the time of the com- 
mencement of this suit, the defendant, is liable to the damages 
to plaintiff's homestead, occasivned by the erection and wain- 
tenance of said dam.” 

4th. “If the jury believe from the evidence that the defend- 
ant permitted the erection of the mill-dam in question on his 
land, and that he purchased the said dam in 1871, and con- 
tinned the same to the time of bringing this suit, then defend- 
ant is liable for whatever damages result from the erection 
and maintenance of said dam.” 

The court refused the following instructions asked by de- 
fendant : 
Ist. “The plaintiff on the evidence is not entitled to recover,” 
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2d. “ Unless the defendant erected the dam in contro. 
versy, or after he purchased the same, the plaintiff gave him 
notice of the fact that it flowed his lands and did him dam. 
age, and also made a special request on the defendant to re. 
move the same, the jury will find for defendant.” 

3d. “If the jury believe that the dam in controversy wag 
not erected by the defendant, but that defendant purchased 
the same, and that he has not raised the altitude of said dam 
since he purchased the same, the plaintiff cannot recover jn 
this action unless the jury find from the evidence that the 
plaintiff gave to defendant notice that said dam flowed the 
lands of plaintiff, and did plaintiff damage, and also madea 
special request on defendant to remove the same before the 
institution of this suit.” 

4th. “ To entitle the plaintiff to recover, he must prove that 
defendant erected the dam in controversy, or that after de 
fendant purchased said dam, it overflowed plaintiff's land, 
and that plaintiff notified said defendant of said injury and 
made a special request.” 

The jury found a verdict for plaintiff, and after a motion 
for a new trial was overruled, an appeal was taken to this 
court. 

The various objections taken on the trial and here, may be 
resolved into three principal points: First, was any notice 
necessary to defendant in this case before suit was bronght, 
either verbal or written, with a request that the nuisance be 
abated? Second, was the testimony in. regard to the spring 
legitimate under the pleadings? Third, what is the measure 
of damages in cases of this sort ? 

The question of notice in this case is raised only by the in- 
structions asked on the part of the defendant. There is noth- 
ing said about notice either in the petition or answer. Prac 
tically the question is of no importance in this case, as the 
evidence was clear that Priquare, from whom defendant pur- 
chased the dam, was requested not to rebuild it, and desisted 
and sold ont to defendant, and word was sent to defendant by 
plaintiff's counsel, that plaintiff objected to thisdam. Whether . 
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this was so or not was a question of fact for the jury, and the 
court might have been asked an instruction that, to maintain 
the present action, it was necessary to show knowledge on 
the part of the defendant or notice to him, of the existence of 
the nuisance. It seems to be agreed in the most recent de- 
cisions, that a request to abate is unnecessary. (Contractors 
s, R. vs. B. N. Y., ete., 51 N. Y., 582.) Indeed, very em- 
inent judges have maintained that no notice of any kind 
was necessary, and that this doctrine originating in Penrud- 
dock’s case, which was a guod permittat prosternere, is not 
applicable to our modern actions on the case. (Brown vs. 
Ouyuga & S. R. R. Co., 2 Kern., 486.) The better opinion, 
however, seems to be that, in order to maintain an action for 
damages resulting from a nuisance on defendant’s land, where 
such nuisance was erected by a previous: owner before con- 
veyance to defendant, it is necessary to show, that betore the 
commencement of the action, the defendant had notice or 
knowledge of the existence of the nuisance. All the defend- 
ant’s instructions, it will be perceived by recurring to them, 
required special notice and request to abate, and they were 
therefore all properly refused. 

And this question of notice was not material if the dam 
was originally constructed on defendant’s land by his permis- 
sion, in the winter of 1867-68. The testimony is, that it was 
built by other parties, but whether by defendant’s permission, 
he continuing to own the land, is not clear. It was in the 
power of the defendant to have made this entirely clear, and 
as he did not attempt this, it might be inferred that he owned 
the land all the time, from the building of the dam to its ul- 
timate purchase by him in 1871. Under such circumstances 
no notice to him would be necessary. 

The second point of exception taken here relates to the ad- 
mission of testimony relative to the spring in the overflowed 
branch, and its value to plaintiff. This was objected to as 
not stated in the petition. 

No intimation is given in the petition that the overflow by 
back water covered up a valuable spring, and thereby re- 
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quired the plaintiff to undergo considerable expenge in han}: 
ing water from other supplies. It is distinctly alleged that 
this overflow prevented drainage; that it was the canse of 
sickness in his family, and that it destroyed the valne, for ag. 
ricultural purposes, of some twenty acres of land. Nothing 
is said about the loss of a spring, or of the expense of hauling 
water elsewhiere. 

In Smith vs. McConathy (11 Mo., 518) the declaration 
charged that the defendant erected a distillery on his land, 
and divers slop pools and hog styes, and that defendant fed 
a large number of hogs in these pools and styes, with the slops 
from said distillery ; that large quantities of slops and offal 
passed from said styes into a certain creek called the Bonne 
Femme, the waters of which ran towards, through and over > 
the lands of plaintiffs, whereby certain noxious and offensive 
smells and stenches, arising from the offal and slops, entered 
the dwelling honse of the plaintiff, and rendered the same 
nunwholesome, and greatly disturbed the plaintiff in the en- 
jorment of said dwelling house and farm. The plaintiffs, on 
the trial, offered to prove that the waters of the Bonne Femme 
were rendered unfit for the plaintifi’s stock, bnt the court ex- 
cluded the evidence, observing: “It is true that the declara- 
tion alleges that the dwelling house and farm were rendered 
unwholesome and uncomfortable by reason of the nuisances 
complained of; but the natural and fair inference from the 
language of the declaration is, that the inconveniences men- 
tioned were occasioned by noxious vapors arising from the 
water, and not from the use of the water for drinking, either 
by the plaintiffs, their servants, or cattle.” 

It is not necessary, in @ complaint like the present, to detail 
all the particular injuries which result from the alleged 
nnisance. It might be sufficient to specify the main fact, 
but if it is attempted to specify particularly the injuries re- 
sulting from the principal one, all that are designed to be 
proved should be stated. As the case must be remanded for 
other reasons, an amendment in this respect would be the 


safer course. 
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In regard to the measure of damages, it will be observed 
that the case was submitted to the jury without any instrue- 
tions being asked or given on this point; and if parties pre- 
fer this course they must, of course, take the consequences of 
a mistake on the part of the jury. 

But in this case the point is raised by the admission of evi- 
dence to which objections were taken at the time. The court 
obviously regarded the difference between the value of the 
land without the nuisance, and its impaired value subject to 
the nuisance, as the proper measure of damages. And so it 
is laid down in the books in general terms when speaking of 
injuries to real estate. 

In the work of Shearman & Redfield on this subject, it is 
said: “In an action fora negligent injury to real property, 
the rule of damages generally adopted, is to allow the piain- 
tiff the difference between the market value of the land im- 
mediately before the injury occurred, and the like vaiue 
immediately after the injury is complete.” “Sec. 602.” And 
this seems to have been the view of the court in allowing the 
plaintiff to prove the value of his land before the nuisanee, 
and its market value after. But it is obvious that this rule 
has no application to such nuisances as may be removed the 
day after the verdict, or for the continuance of which a sec- 
ond or third action may be maintained. or which may be 
abated at the instance of the injured party, by the order of a 
competent court. The plaintiff is only entitled to compensa- 
tion for the loss actually sustained prior to the suit, by the 
nuisance. 

Hilliard, in his work on Torts, says: “The rule of damages 
is the injury actually sustained at the commencement of the 
suit, and a party cannot recover in this action for permanent 
or prospective injury. This is an action by a reversioner for 
damages done to the reversion by cutting off the eaves of a 
building belonging to him, and by erecting a wall with a 
drip over his premises ; as there may be repeated actions for 
continuing the nuisance, evidence of a diminution in the sal- 
able vulue of the premises is not admissible.” (Bateshull vs. 
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Read, 37 Eng. L. & E., 317.) The same principle is main. 
tained in Hatch vs. Dwight, (17 Mass., 289.) 

The difference between the market price of land at one 
time and another might, it is true, tend indirectly to some 
conclusion as to its rental or usufrnctory value at the same 
periods, but such evidence without explanation is well caleu. 
lated to mislead a jury. 

The evidence in regard to injary to the health of plaintiffs 
family was undoubtedly admissible on the issue presented ; 
and thongh an estimate in money of such damage is not very 
easily made, aud the cost of medicines and doctor’s bills have 
nothing to do with it, yet its effects upon the value of the 
occupancy may be quite material, and ought to be considered 
by the jury. Property thus exposed to malaria would be less 
valuable to the owner if oceupied by him, and command a 
sinaller rent if it was desired to rent it. So also the incon- 
venience of a circuitous route for fire-wood and timber, if oe. 
casioned by the nuisance, and the overflow and destruction 
of a valuable spring would be proper objects for compensation 
in such an action. In short, the damages would be the loss - 
sustained, by the continuance of the nuisance, to the rental 
value of the place, and not the difference between its market 
value as an absolute estate before and after the nuisance. 

The judgment is reversed and the cause remanded fora 
new trial. The other judges concur. 
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Goprrrey Jongs, Respondent, vs. I. A. Doper, Appellant. 


1. Replevin for ungathered corn.—To sustain an action of replevin the property 
must be susceptible of seizure by the officers, and delivery to plaintiff. And 
accordingly, such action brought for a certain number of bushels of corn, was 

held not to lie when the crop was standing ungathered in the field. (Com- 

pare Kaufinan vs. Schilling, 58 Mo., 218.) 
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Appeal from Bates Cirewit Court. 


C. C. Bassett, for Appellant, cited, Morris Replev., 77 ; 
Gray vs. Parker, 38 Mo., 160; Pilkington vs. Trigg. 28 Mo., 
95; Oross'vs. Hulets, 53 Mo., 397; Kaufman vs. Schilling, 58 
Mo., 218. 


A. T. Holcomb and William Page, for Respondent. cited, 
Kanfman vs. Schilling, 5S Mo., 218; Henderson vs. Lauck, 
91 Penn. St., 8359; Young vs. Miles, 20 Wis., 646; Kimberly 
vs. Patchin, 19 N. Y., 330; Inglebright vs. Hammond, 19 
Ohio, 346; Ryder vs. Hathaway, 21 Pick., 304-5; Eldred vs. 
The Oconto Co., 33 Wis., 141 ; Gardner vs. Dutch, 9 Mass., 
407. 


Napton, Judge, delivered the opinion of the court 





































This was a suit before a justice of the peace, under § 1 of 
art. 3 of the act concerning justice’s courts, providing for 
claims for specific personal property, a substitute in fact for 
the ancient writ of replevin. 

The claim was for 450 bushels of corn, in a field of some 
fourteen or fifteen acres, and was based upon a sale made by 
the tenant, who raised the corn, to the plaintiff. One-third 
of the crop belonged to the defendant, who was the landlord, 
and one hundred bushels belonged to one White and defend- 
ant. The latter had been gathered and cribbed. No other 
corn had been gathered, but the rest was all standing in the 
field, when this action was brought. 

The only question in the case is, whether such an action 
can be maintained ; and as in our opinion it could not be, the 
various other questions raised in the case need not be no- 
ticed. 

To sustain an action of replevin, the property must be sus- 
ceptible of seizure by the officers, and delivery to plaintiff. 
In Kanffinan vs. Schilling (68 Mo., 218) it was held, that where 
goods of the same nature, such as oats, corn and wheat, were 
so mixed as to render the identification of each particle im- 


possible, but a division of equal value could readily be made, 
. 24—voL. LXI. 
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so as to enable the officer to give the plaintiff his share, re. 
plevin might be maintained. But in that case the oats had 
all been gathered and threshed out, and were in a pile. from 
which the fifteen bushels claimed could easily be measured 
and delivered to the claimant. In the present case no such 
division was practicable, nor was it attempted. The corn wag 
standing in the field ; the defendant owned one-third of the 
crop, which the tenant had agreed to gather and crib, and 
there were one hundred bushels already gathered, belonging 
to a third person, not a party to this suit. 

The motion to dismiss, made in the justice’s court was prop- 
erly sustained. The judgment of the circuit court is re 
versed. The other judges concur. 





F. M. Prncock, Respondent, vs. H. 8. Burram, ef al., Ap- 
pellants. 


1. Administration—Statute directing estate to be turned over to widow, ete., not 
applicable to land—Conveyance by widow of such estaie— Dower.—Thie provision 
of the administration law, (Wagn. Stat., 113, 3 15) directing that wherethe es- 
tate administered is not more than that to which the widow is entitled, and 
there are no debts, ete., such estate shall be delivered to ler, has nowpplica- 
tion to realty. Hence, where for the causes mentioned in that provision, it 
is ordered that land be turned over to the widow, a deed made by her on the 
faith of such order, will not convey title as against the claims of the heirs to 
the property. And in ejectment brought by them against her grantees, her 
dower interest not having been assigned, cannot be interposed as a defense, 


Appeal from Crawford Circuit Court. 
J. C. Kiskaddon, for Appellants. 


I. The widow had dower in the lot under section 5, Wagn. 
Stat., p. 539, amounting to one-half. The defendants stand 
in the same relation to plaintiffs in this action as Mary J. 

Srowning would, if she were defendant, for they went into 
possession under her deed, and made improvements on the 
Jot on the faith that their title derived from her was good. 
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IL. But the absolute title was transferred to Mary Brown- 
ing by the order of the probate court, pursuant to § 15, p. 
113, Wagn. Stat. 

It may be objected that the real estate goes to the heirs, 
and only the personal estate to the administrator, and there- 
fore personal estate alone was meant. But the language of 
the statute is, if itappears “from the inventory and appraise- 
ment,” etc., and the land is always inventoried. This section 
gives the probate court original jurisdiction to determine the 
question judicially whether the “ whole amount of the estate ” 
is not more than that to which the widow is entitled. 


Vv. G. Clark, tor Respondent. 


I. Section 15, Art. 6, was intended simply to provide for 
turning over to the widow without unnecessary expense of 
administration, such property as is given her by §§ 33, 34, 35 
and 36, Art. 2, and has no reference to real estate, and the 
order of the probate court, so far as related to real estate, was 
void. 


Napron, Judge, delivered the opinion of the court. 


This was an action of ejectment to recover a lot in the 
town of Cuba. The following facts appeared at the trial: 
Theo. A. Browning owned the lot in controversy, and died 
in 1864, without issue. His estate was administered by one 
W. H. Pideock. This administrator appeared in the probate 
court, asking the court, under the fifteenth section of article 
6, (Wagn. Stat., 113) to dispense with further administra- 
tion, and hand over to the widow the lot in question, which 
was all the estate Browning had. This order is as follows: 
“Now, on this day comes W. H. Pidcock, administrator of 
said estate, and files his petition, verified by affidavit, stating 
among other things, that there are no debts against said es- 
tate, that the same have all been fully paid, and there is not 
sufficient personal estate for the payment of the widow’s ab- 
solute dower, and that said deceased died seized of the fol- 
lowing described real estate, to-wit: lot No. 1, in block 24, 
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in the town of Cuba ; and prays the court for an order directing 
him as such administrator, to turn over said real estate, to 
the widow, she being the only heir to said estate, the de- 
ceased dying intestate and withont issue—all of which being 
examined and fully understood, it is by the court ordered 
that said W. H. Pidcock, as administrator aforesaid, turn over 
to the widow of said deceased, all the real estate in the peti. 
tion specified, together with all appurtenances thereto belong. 
ing. and file his receipt therefor according to law.” 

Mrs. Browning then assuming doubtless that this order 
conveyed to her an absolnte title, executed a deed for the 
same, in consideration of $95, toone Amsden, and Amsden 
conveyed to defendant, who went into possession and built a 
house on the lot. 

The plaintiff’s title was derived from deeds made by Brown- 
ing’s brothers and sisters and mother, who were his heirs, 
and the deeds are conceded to be valid in all respecte. 

The court decided the case for the plaintiff. It is hardly 
worth while to recite the instructions. 

The whole difficulty, or rather the monstrous injustice of 
this case as it stands, grows out of a mistake of the probate 
court, who supposed that the 15th section of the 8th article, 
of our administration law, applied to real estate as well as 
personal, 

Mrs. Browning was in this way misled, and of course, under 
the impression that this order gave her a complete title, did 
not even avail herself of the privilege, which the statute gives 
her, of electing one-half of the estate. She is then thrown 
back upon her dower, as at common law, and provided for 
under the first section of the dower law. She has not parted 
with that—indeed the authorities agree that she cannot. sell 
this until after assignment. But the title of the plaintiff, 
from the heirs of Browning, is complete. His widow’s right 
to dower must be asserted in another shape, and is no defense 
to the suit, . 

Judgment affirmed. All the other judges concur. 
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Srare or Missourt, Respondent, vs. Tuomas Kyicur, Ap- 

pellant. 

1. Juries, mode of selection—Statule of 1873, directory.—The act of 1873 (Sess. 
Acts 1873, p. 46), providing the mode of summoning grand and petit jurors, 
is directory merely, (State vs. Pitts, 58 Mo., 556) and a failure to comply with 
its terms, in the manner of their selection, will not affect the judgment. 

g. Venue, change of —Defective application—Objection to, when, should be raised. 
—A defective affidavit or application for a change of venué@ will not render 
the order, making the change a nullity, and the court to which the cause is 
transferred, should not dismiss for that reason, The objection should be made 
at the time the application is acted upon. 

$. Practice, Supreme Court—Venue, change of —Petition and affidavit for— 
Failure of record to set out.—The failure of the record to set out the petition 
and affidavit for a change of venue, will not work a reversal of the cause on 


appeal. 
Appeal from Osage County Circuit Court. 


Lay & Belch, for Appellant, cited Wagn. Stat., 1097. §§ 
15, 16, 17, 19, 21,22and 23; Fanny vs. State, 6 Mo., 122; 
Lewin vs. Dille,17 Mo., 64; Huthsing vs, Maus, 36 Mo., 101; 
State vs. Worrel, 25 Mo., 205. 


J. A. Hockaday, Attorney General, for Respondent, cited 
State vs. Pitts, 58 Mo., 556 


Waener, Judge, delivered the opinion of the court. 


The accused was indicted in the circuit court of Maries 
county for grand larceny, and a change of venue was awarded 
to Osage county, where he was tried and convicted and sen- 
tenced to the penitentiary for two years. 

No error is perceived in the action of the court in the mat- 
ter of giving or refusing instructions. The main grounds 
relied on for a reversal are, that the jury was improperly im- 
paneled, and that the record does not show that there was a 
change of venue giving the court in Osage county jurisdiction 
of the canse. 

Ist. The trial was had when the act, approved March 13, 
1873. entitled “An act to provide for the manner of selecting 
and summoning grand and petit jurors for courts of record,” 
was in force, and it is admitted by the record that the jury 
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was not drawn in conformity with its provisions. But that 
furnishes no insuperable objection. This court has recently 
decided that that act was simply directory, and as no objec. 
tion is made to the jurors, except that they were not selected 
in the mode therein pointed out, the judgment will not be 
disturbed on that account. (State vs. Pitts, 58 Mo., 556.) 

2d. It is insisted that the record is so defective in reference 
to the proceedings for a change of venue, that no authority jg 
shown for granting the change, and that the circuit court of 
Osage county never acquired any jurisdiction. The record 
states that there was a petition with an affidavit for a change 
of venue filed, and that it was ordered by the court thata.- 
change of venue be awarded to Osage county. The petition 
and affidavit are not copied in the transcript, but it is stated 
that they were filed. No objection appears to have been 
made on account of any irregularity or defect in the proceed. 
ings in Maries county, and it has been held in this court that 
a defective affidavit or application for a change of venue will 
not render the order making the change a nullity, and that 
the court to which the cause is transferred, should not dis 
miss it for that reason. The objection should be made in the 
first instance, at the time the petition for a change is acted 
upon. (Porter vs. Adains, 24 Mo., 159.) 

Although the record is defective in not setting out the pe- 
tition and affidavit, we will not reverse on that account. In 
the absence of anything to the contrary, we must presume that 
the court decided correctly. 

The defendant brings the record here, and if there was any- 
thing in the proceedings below which resulted in injury to 
him, he should have had it perfected, so that the error might 
have been seen. 

Let the judgment be affirmed. All the other judges con- 
eur, 
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Spencer, ex parte.—Granby Mining & Smelting Co. v. Turley. 
i aaicaseeenatianee 


In Marrer or C. E. Spencer, Ex parte, 















}. Practice, Supreme Court— Writ of error—Judgment not of record.— Although 
the bill of exceptions recites that a judgment was rendered, if the same does 
not appear of record, 4 writ of error will be dismissed. 





Error to Lawrence County Circuit Court. 






Norman Gibbs, for Spencer 






Suerwoop, Judge, delivered the opinion of the court. 






C. E. Spencer, the sheriff of Jasper county, was fined for 
contempt by the Lawrence circuit court, for refusing te serve 
a subpoena in a civil cause. 

It is impossible for us to notice the error assigned, as al- 
though the bill of exceptions recites that a judgment was 
rendered for the fine, yet the judgment does not appear in 
the record. (Silvey vs. Summer, 51 Mo., 199; Dale vs. Copple, 
53 Mo., 321.) . 

_ The writ of error will therefore be dismissed. All the 
other judges concur. 














Gransy Mintne anp Smettine Company, Appellant, vs. O. T. 
Turtey, Respondent. 






1. Contract for digging ore—Title of miners thereto.—Under an agreement with 
the owner of the land, certain specified lots were set apart to a number of 
miners, and for digging ore therefrom, they were to receive a given compensa- 
tion in kind or in money. But the contract especially provided that no right, 
title or interest in or to any of the ores should rest in the miners, but that the 
same should remain the absolute property of theowner. Held, that the miners 
had alien upon the ore and the right of possession till the compensation was 
paid or tendered, but no other title thereto. They had no right to sell it; and 
any one purchasing with knowledge of the facts could take no titie. 










Appeal from Jasper County Circuit Court. 


H. H. Harding, for Appellant, cited Lunsford vs. Mine 
La Motte, 54 Mo., 426. 


G. I. Van Allen, for Respondent. 
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Waener, Judge, delivered the opinion of the court. 








This action was brought by the plaintiff to reeover the 
possession of a quantity of lead mineral. The cause was sub. 
mitted to the court on an agreed statement of facts, and there 
was a judgment for the defendant, from which plaintiff ap- 
pealed. 

It is agreed by the parties that the lead ore or mineral, which 
is the subject of controversy, was dng up and taken from lands 
belonging to, and which was the property of the plaintiff and 
in its possession, by certain miners, who dug the same under 
the terms and conditions of a contract entered into between 
them and the plaintiff. The contract is set out and made a 
part of the agreement, and by its terms it is shown that plain- 
tiff set apart and permitted each of the miners to have certain 
lots of mineral Jand, and that the miners agreed to deliver to 
the plaintiff, weekly, all minerals dug, mined or raised from 
the mining lots, and that they wonld not remove any such 
mineral from the mining lots, nor permit it to be taken there- 
from, or delivered to any other person or persons. The plain- 
tiff agreed, as a full compensation for the working of the 
mining lots, to deliver to the miners at the nearest furnace 
of the plaintiff four hundred pounds of smelted lead for each 
thousand pounds of first class merchantable lead mineral, or 
the cash value thereof, according to the election of the miners, 
subject to a deduetion, however, of $4 for each thousand 
pounds of mineral Jead so raised. The contract then eontains 
this express stipulation: “No right, title or interest of, in or 
to any land, ores or minerals, is hereby granted or conveyed, 
and itis hereby expressly agreed and understood that all ores 
or minerals, whether the same remain in the ground or be 
severed or removed therefrom, is and shall remain in every 
event the absolute property of said company, and that the 
lead delivered or the money paid to the said parties of the 
second part, respectively, is not and shall not in any event be 
considered as the price paid for minerals or ores, but is, and 
in every event shall be, only compensation for labor and ser- 
vices rendered by the said parties of the second part, respec 
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tively, in working said mining lots.” It is further agreed 
between the parties that the plaintiff performed all its part of 
the contract, and that the defendant purchased the lead min- 
eral and ore from the miners for a round price, and the same 
wis delivered to the defendant by the miners, and that the 
defendant at the time of the purchase had full notice of the 
contract between the plaintiff and the miners, and that he 
had knowledge of the fact that the lead ore and mineral was 
dug and taken under the contract by the miners from plain- 
tiff’s lands. 

The only question is, whether the miners, when they dng 
the ore from the plaintiffs land, acquired any title to it. If 
they did, then their sale to the defendant was simply a vio- 
lation of their contract with the plaintiff, for which they would 
be responsible in damages, but the rights of the defendant 
would not be affected. 

That the ore or mineral originally belonged to the plaintiff 
is beyond doubt; and had it been taken without any anthor- 
itv, as by a trespasser, no title would have passed thereby. 
But the contract was the authority to the miners, and by that 
contract their rights and the nature and the extent of the 
property they acquired in the ore and mineral, must be de- 
termined. They were to dig it up and deliver it to the plain- 
tilt for a certain and definite compensation. That there should 
be no mistake or misunderstanding, however, in reference to 
which party possessed the title, and whose property the ore 
continued to be. an express stipulation was entered into. 
That stipulation bound both parties, and is precise and un- 
ambiguous, and cannot be misconstrued. It provides that no 
right, title or interest to any of the ores or mineral shall vest 
in the miners, but that the same shall remain as the absolute 
property of the plaintiff. An agreed compensation was to be 
paid to the miners for the amount of ore or miueral they dug 
up and delivered, and that was the whole measure of their 
rights. It is evident, therefore, that they acquired no title 
to the ore; they had a lien upon it, and conld not be com- 
pelled to part with the possession, or deliver it till the com- 
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pensation to which they were entitled was paid. No right 
of property passed by the arrangement and none was intended 
to pass. 

The effect of the agreement was that plaintiff should fay 
nish certain property upon which the miners were to dog 
prescribed amount of work and receive a certain stipulated 
sum therefor. When they performed the work upon the 
property their right to receive the pay became absolute, and 
they could not be forced to part with the possession till pay. 
ment was made; but when payment was made or tendered, 
then all control over the property on the part of the miners 
ceased. They never possessed any right or title in the mineral 
apart from their lien, and therefore they could neither sell or 
convey it. The defendant purchased with a full knowledge 
of all these facts, and therefore stands in no better position 
than the miners would have occupied had they retained the 
possession. 

For these reasons the judgment should be reversed and the 
cause remanded, All the judges concur, except Judge Vories, 
who is absent. 





Daniet Geary, Respondent, vs. Crry or Kansas. Appellant. 


1. Evidence—Record copy of seal.—The record copy of a deed need not contain 
a copy of the seal, nor any locus sigilli or scrawl. A statement in the body 
of the certificate, that the officer who made it affixed the seal of his office, 
raises the presumption that such was the fact. 

. Evidence —Mayor of Kansas City—Private seal of, when insu fficient.—The char- 
ter of Kansas City gave the mayor authority to take acknowledgments of deeds 
“and certify the same under the seal of the city.” But the city in fact pro- 
vided no seal. Held, that, notwithstanding, he might adopt as official seala 
scrawl or other device, and his certificate containing the declaration that it 
was under the seal of the city, would be sufficient ; but otherwise, where it con- 
eluded with the words “given under my hand and private seal, there being no 
official seal of office provided.” 
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Appeal from Jackson County Circuit Court. 

J. Brumback. for Appellant, cited in argument, Hedden 
vs. Overton, 4 Bibb., 406; Griffin vs. Sheffield, 38 Miss., 361; 
Jones vs. Martin, 16 Cal., 165; Snead vs. Ward, 5 Dana., 
187; Smith vs. Dill, 13 Cal., 510; Switzer vs. Knapp, 10 
Ja., 72; Hasting vs. Vaughn, 5 Cal., 313; Fort vs. Burch, 6 
Barb., 60; Ang. & Am. Corp., § 217, p. 202, 4 ed., ch. 7; Sav- 
ings Bank vs. Davis, 8 Conn., 191; Hatch vs. Barr, 1 Ohio, 
390 ; Marrow vs. Brock, 12 Iil., 2738. 


Napron, Judge, delivered the opinion of the court. 


There are only two points of law presented by the record 
in this case. The first arises on the record copy of a deed, 
in which the certificate of acknowledgment, as it appears in 
the record, is as follows: 

“Tn testimony whereof I hereunto set my hand and affix the 
seal of said court, at my office in Jefferson, this, the 8th day 
of May, 1850. Asner Ketioee, Clerk.” 

No seal appears on the record, nor is any locus sigilli or 
scrawl noted on the record. 

The case of Dale vs. Wright (57 Mo., 110) was a case in 
which the record did not give the seal, but the place of the 
seal was indicated by a L. S., or scrawl, and the record was 
held sufficient. 

But it is not necessary for the recorder to attempt to copy 
the seal—nor is it necessary for him to note the place where 
the seal was placed in the original ; the statement in the body 
of the certificate, that the clerk who made it affixed the seal 
of said court, authorizes the presumption that such seal was 
affixed, and the general current of authority favors this view. 
(Hedden vs. Overton, 4 Bibb., 406; Griffin vs. Sheffield, 38 
Miss., 359 ; Snead vs. Ward, 5 Dana, 187; Smith vs. Dill., 13 
Cal., 510.) 

In Jones vs. Martin (16 Cal., 165) where the recorder not 
merely omitted any seals, but placed the words “no seal” to a 
certificate purporting to be under the hand and official seal 
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of ‘the notary, it was still held sufficient. We think there 
was no error in this ruling. 

Tne second point preserved in the bill of exceptions arises 
on the sufficieney of a certificate of acknowledgment given by 
the mayor of Kansas City. This certificate concluded jy 
these words, “given under my hand and private seal, there 
being no official seal of office provided. 

M. J. Payne [seal] Mayor.” 

The authority of the mayor to take acknowledgments of 
. deeds, was granted in the charter in these words: “The may. 
or shall be ex officio a justice of the peace within and for the 
city, and have the same jurisdiction in all cases in the city as 
justices of the peace shall, by the laws of the State, have in 
their respective townships. He shall be authorized to ad- 
minister oaths, take depositions and acknowledgments of 
deeds, mortgages, and all other instruments of writing affect. 
ing the title of lands and certify the same under the seal of 
the cily, which shall be received as good and valid through- 
out the State of Missouri.” 

The charter provided that the city might have a common 
seal and change it at pleasure. 

The certificate of the mayor does not purport to be under 
the seal of the city ; on the contrary, it is expressly declared 
to be sealed with the mayor’s private seal, and the reason as- 
signed for this is, that no common seal of the city had been 
provided. 

The fourth section of the act concerning Courts of Record 
(Wagn. Stat., 419) declares: “When no seal is provided, the 
clerk may use his private seal for the authentication of any 
record, process or proceeding, required by law to be authien- 
ticated by the seal of this court, and the attestation of the 
clerk, stating that he has no seal of office, and that he has 
affixed his private seal, shall be received as sufficient authen- 
tication, without requiring any proof of such private seal, or 
that it was affixed.” 

The mayor of Kansas City seems to have been misled by 
this enactment, and fallen into the conclusion that as the leg- 
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jslature allowed clerks of courts of record to use their private 
seals, he might do the same thing. But we have not been 
referred to any law which extends this privilege to the mayor 
—we suppose there is no such Jaw, and the charter under 
which he derives his power to take such acknowledgments 
only anthorizes him to give certificates “under the seal of the 
city. 

We are not at liberty, in this case, to infer that the seal of 
the mayor was the seal of the city, for he declares that it was 
not, and that it was merely his private seal, and that the city 
had not provided him with any official seal. Had he certi- 
fied that this certificate was under the “seal of the city,” it 
would not have been of any consequence that the city had 
provided no seal, as its officers could have adopted a scrawl 
or any other device, and changed it at their pleasure. 
So, in this case, althongh we might concur with C. J. 
Hosmer (in Savings Bank vs. Davis & Contre, 8 Conn., 200) 
that the seal of the agent should be deemed, in contemplation 
of law, the seal of the principal, and that the convenience of 
the public imperatively required the adoption of this prinei- 
ple, it would not avail here, since the charter of Kansas City 
expressly requires the mayor, when acting in the capacity 
of notary or justice, to certify his acts under the seal of the 
city, and no authority is given him to certify them under his 
private seal. 

The ruling of the court, in this point, was erroneous, and 
therefore the judgment will be reversed and the cause re- 
manded. Judge Vories absent, and Judge Hough not sit- 
ting; the other judges concur. 





nD. 
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Strate ez rel., W. Ropertson, ef al., by R. A. Gamer, Guar- 
dian and Curator, Respondents, vs. J. W. Learners, and 
Perer Anverson, Appellants. 


1. Practice, civil—Motion in arrest—Time of filing.—A motion in arrest filed 
after the final adjournment of the term at which the judgment is rendered, is 
too late, 
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Appeal from Greene County Probate and Common Pleas’ 
Court. 


“E. L. Edwards & Son, with Price & Price, for Appel. 


lants. 


John O’ Day, for respondents. 


Waener, Judge, delivered the opinion of the court. 


By the record it appears that the defendants were duly 
served with process returnable to the July term, 1872, of the 
court, and that they made no appearance, and an interloeu- 
tory judgment was rendered against them. At the succeed. 
ing January term, 1873, the judgment was made final. At 
the next regular term held thereafter they appeared and filed 
their motion in arrest of judgment, which was overruled, and 
they have brought their case here by appeal. 

The motion, to have been entertained by the court, should 
have been filed within four days of the rendition of the judg. 
ment. according to the provisions of the statute. But after 
the final adjournment of the term at which the judgment was 
rendered, the court had no further jurisdiction of the case, 
The judgment was then no longer within the breast or under 
the supervision or control of the court, and there was no error 
in overruling the motion. 

The judgment is affirmed. The other judges concur. 


Srare or Missourt, Respondent, vs. James P. Srooxron, Ap- 
pellant. 


1. Criminal law—Self-defense—Stabbing assailant in self-defense, when juslifi- 
able—Instructions as to, what improper.—Where one has reason to apprehend 
immediate danger that a felony will be committed upon him, he may use what- 
ever force and violence are necessary to protect himeelf, even though in the 
fray he wound his assailant with a deadly weapon. . And itis not necessary to 
his justification thata felony was in fact about to be committed. As to whether 
he was, under the circumstances, justified in employing the weapon, and the 
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measure of violence used, is a question to be passed on by the jury or the 
court of review. But an instruction telling the jury that it was felony for one 
person to strike another with a stick of a designated length and thickness, if 
the blow was given, or attempted to be given, in such a manner as to inflict 
great bodily injury, was held improper, and offering a dangerous immuuity 
to assaults under the plea of self-defense. 

2. Instructions should apply to the proof.—An instruction abstractly correct, but 
inapplicable to the case, is improper. 


Appeal from Barton County Circuit Court 


Nathan Bray, for Appellant, cited in argument, Wagn. 
Stat., 446, § 4; State vs. Sloan, 47 Mo,, 604; State vs. O’Con- 
ner, 31 Mo., 392-3. 


Jno. 4. Hockaday. Att'y Gen’l, for State, cited, 37 Mo., 
343; 49 Mo., 282; 3 Blackst. Com., 129; 2 Arch. Crim. L., 
44a, and notes; 31 Mo., 117; 4 Tex.,260; 1 Russ., Crimes, 
756 ; State vs. Sloan, 47 Mo., 612. 


Waener, Judge, delivered the opinion of the court. 


The defendant was convicted of assault with intent to kill, 
and the only ground of complaint now urged for a reversal, 
is the refusal of the court to give the second and fifth instrue- 
tions. 

The second instruction was given with an alteration made 
by the court, against the defendant’s objection. It told the 
jury that if they believed from the evidence that A. J. Stock- 
ton struck the defendant with a large stick two feet long, and 
three or four inches in thickness, before the defendant struck 
the said A. J. with a knife, and that the stick was snch a 
weapon as could or did inflict great personal injury on the 
defendant, and that there was reasonable cause to apprehend 
adesign on the part of the said A. J. Stockton to do any 
great personal injury to the defendant, and that there was 
reasonable cause to apprehend immediate danger of such de- 
sign being accomplished (and that such cutting was reason- 
ably necessary to prevent it), then such cutting and striking 
by the defendant was justifiable, and the defendant should be 
found not guilty. The words included in brackets “and that 
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such cutting was reasonably necessary to prevent it,” were 
inserted by the court, and of this the defendant complaing, 

The fifth instruction declared that it was a felony for one 
person in anger to strike another with a stick of the length 
of two feet, and of the thickness of two inches, if done in such 
manner as to inflict great personal injury, or if attempted to 
be so done, and if the jury believe from the evidence that the 
defendant cut and stabbed A. J. Stockton after he had struck 
the defendant with such a stick, with sufficient force to knock 
him down, or if they believed that there was reasonable cause 
on the part of the defendant to apprehend a design to com- 
mit a felony by said A. J. Stockton on him, or do him some 
great bodily injury, and that there was reasonable cause to 
wpprehend immediate danger of such design being accom. 
plished, then such cutting and stabbing was justifiable, and 
the verdict should be “not guilty.” The court had previously 
instructed for the defendant, that although the jury might 
believe from the evidence that the defendant eut and stabbed 
A. J. Stockton, yet if the same was done in self-defense, or 
not done feloniously, on purpose, and of his malice afore 
thought, the verdict should be in his favor. 

The statute (Wagn. Stat., 446, § 4) makes homicide jue 
tifiable, where there shall be reasonable cause to apprehend 
a design to commit a felony, or to do some great personal in- 
jury, and there shall be reasonable cause to apprehend imme- 
diate danger of such design being accomplished. When a 
person apprehends that some one is about to do him great 
bodily harm, and there is reasonable ground for believing the 
danger imminent that such design will be accomplished, he 
may safely act on appearances, and even kill the assailant, if 
that be necessary to avoid the apprehended danger ; and the 
killing will be justifiable, although it may afterwards turn 
ut that the appearance was false. But he must act at his 
peril from the force of the cirewmstances in which he is 
placed, for that is a matter which will be subject to judicial 
review. It is not essential that an actual felony should be 
about to be committed, in order to justify the defendant in 
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acting in self defense. If the circumstances are such as that, 
after all reasonable caution, the party suspects that the felony 
js about to be immediately committed, he will be justified. 
(Roscoe Crim. Ev., 639.) 

The statute and the principles above announced, apply 
where 2 homicide has been actually committed; but they may 
be made equally applicable in all cases where it is necessary 
fora party to act in self-defense, in order to screen himself 
from the violence of an assailant, provided the facts justify 
the application. But it does not necessarily follow, that be- 
cause an instruction follows the language of the statute 
therefore it should be given. Propositions of law may be 
abstractly correct, but erroneous in the given case, because 
not applicable to the facts. 

The evidence was wholly conflicting. The State’s wit- 
nesses testified, that in the altercation between the parties A. 
J. Stockton did not use the stick, whilst defendant’s wit- 
nesses say that he hit defendant once or twice with the stick 
which he had in his hands. 

The case, as made by the evidence, at most amounts only to 
an aggravated battery. Where a battery is committed, the 
assailed party is at liberty to use whatever force may be ne- 
cessary to repel it and protect himself, but he must use no 
more force or violence than may be necessary to accomplish 
the object. And the jury are the sole judges as to the time 
when the assaulted party may strike, and the degree of force 
he may use to prevent violence and injury to himself. This 
was the view taken by the court, when in the instruction it 
told the jury that the cutting was justifiable if it was reason- 
ably necessary to prevent bodily harm or injury to the de- 
fendant. 

The fifth instruction is liable to the same objection as the 
second, and is liable to the further objection that it assumes 
that it isa felony for one person to strike another witha 
stick of the description therein mentioned, if done in such a 
manner as to inflict great personal injury, or if attempted to 


beso done. This would be carrying the doctrine to a most 
25—voL. LX]. 
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dangerous extent and would grant an immunity to men who 
resort to violence on the smallest pretext, utterly incompaij. 
ble with the peace and welfare of society. 

On the law of self defense the instruction of the court wag 
most favorable to the defendant, and he appears to have had 
a fair trial, and the judgment should be affirmed. Jn 
Napton and Sherwood concur; Judges Vories and Hough 
absent. 





Wx. B. Erwim, Respondent, vs. Samvz, Arruvr, eé al., Ap. 
pellants. 


1. Bailment—Sale of property in possession of bailee—Change of possession, what 
necessary.—W here one has delivered a chattel, with authority conferred on the 
bailee to sell it and credit the amount on a debt owing by himself to the 
bailee, the bailor may afterward and before such sale is effected, sell the same 
chattel to a third party and vest in him a good title. And the sale will con- 
vey an immediate and valid title, notwithstanding that, at the time, the posses 
sion is in the bailee, and that no formal delivery is made by him to the pur 
chaser. In the sale of personal property, it is not necessary that the vendor 
should be in possession at the time. And the possession of his agei.t or bailee 
after the sale, is the possession of the purchaser. 


Appeal from Jackson Special Law and Equity Court. 


C. W. Chase, for Respondent, cited 1 Pars. Contr.. p. 442, 
2d ed. ; 2 Kent Com., top p. 710, $522, 9th ed. ; Dawes v. Cope, 
‘4 Binn., 258; Babb vs. Clemson, 10 Serg. & R., 419; Flet- 
cher vs. Howard, 2 Aikens, 115. 


M. Campbell, for Appellant, cited Hil. Sales, p. 7, $11; 
Sto. Sales, § 300; Williams vs. Evans, 39 Mo., 201 \ Willis 
vs. Willis, 6 Dana, 48 ; Sweeney vs. Owsley, 14 B. Mon., 418; 
2 Kent Com., 492-8; Hooban vs. Bidwell, 16 Ohio, 509; 
Wing vs. Clark,.24 Me., 366 ; 7 Bush., 268, 272, 274; 8 How, 
U. 8., 384; 7 Ark., 197; Bass vs. Walsh, 39 Mo., 192. 
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Waener, Judge, delivered the opinion of the court. 


This was an action of replevin to recover the possession 
of ajack. Defendant, Ford, set up title in himself, and both 

rties claimed under one Cory. Plaintiff's testimony tended 
to show that in May, 1872, he purchased the jack of Cory 
and paid him for it. 

Defendant’s evidence tended to show that Cory delivered 
the jack to Ford, in March, 1872, and authorized him to sell 
it, and credit the amount that he received for it on a debt 
which Cory owed him. 

The court gave but one instruction to the jury, and that 
was, that, if they believed from the evidence that the plain- 
tiff, Erwin, purchased the jack from Cory, and that Cory was 
at the time of such purchase the lawful owner thereof, and 
entitled to the possession of the said jack, then the jury 
should find for the plaintiff. 

There was a verdict and judgment for plaintiff, and the 
defendant brings the case here by appeal. From the verdict 
the jury must have found that, at the time of the sale to plain- 
tiff, the animal was the property of Cory, and that he was 
entitled to possess it at any time. 

The credibility of the defendant’s testimony was for the 
jury. But even on the hypothesis that Cory delivered the ani- 
mal to Ford and authorized him to sell it, it does not appear 
that he parted with his right of property. He merely con- 
stituted Ford his agent to dispose of the property, and appro- 
priate the proceeds in a certain way; but the appointment 
was not irrevocable. Cory retained the jus disponendi, and 
conld exercise it at any time. 

In the sale of personal property, in order to pass the 
title to the vendee, it is not necessary that the vendor 
should be in the possession. The sale may be entirely good 
althongh the goods are in the possession of a third party. 
(Benj. on Sules, Am. Ed., § 6, n. a.) When the goods are in 
the possession of a bailee or agent of the seller. a completed 
or absolute sale confers an immediate and valid title to the 
purchaser without any formal delivery of the possession ; the 
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possession of the bailee or agent then becomes that of the 
purchaser, and operates not merely as a transfer of a right 
of action, but of the goods themselves. (Williams vs. Evans, 
89 Mo., 209, and cases cited.) Such being the case, the 
sale by ‘Cory to plaintiff operated as a transfer of the ani. 
mal, and entitled plaintiff to the possession. 

Wherefore the judgment must be affirmed. All the other 
judges concur. 





f-) 


Dave County To usr oF Inuasrrants oF Scnoot Towns 
No. 32, Ranex 28, Appellant, vs. Joun Burnett, et al, 
Respondents. 


Practice, Supreme Court—Jwigment must appear of record.—Where the judg: 
ment is not shown of record, an appeal will be dismissed. 


Appeal from Dade County Circuit Court. 
Schaffer, Duckwall §& Bray, for Appellant. 
Barker & McAfee, for Respondent. 

Hoven, Judge, delivered the opinion of the court. 


This cause comes here by appeal from a judgment of the 
court below, ona demurrer to the petition, but the judgment 
appealed from nowhere appears in the record. We cannot, 
without departing from the settled rulings of this conrt, enter 
into an examination of the merits of this case. The appeal 
must be dismissed. All the other judges concur. 
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Joun F. Baxer, e¢ al.; Appellants, vs. Harrison Farris, Re- 
spondent. 


1, Promissory note, given to compound felony—Allegation in suit on note before 
justice of the peace.—A note given for the purpose of preventing a criminal 
prosecution is against public policy and void.. And in a suit before a justice, 
no pleadings being required, it is unnecessary to allege that the crime had been 
committed, and that the payee at the time of taking the note for such con- 
sideration knew of the fact of its commission. It is sufficient if these facts 


appear upon trial. 








Appeal from Jackson Special Law and Equity Court. 


J.£. Havens, for Appellant, cited Claflin vs. McDonough, 
$3 Mo., 412; Chelteuham Fire Brick Co. vs. Cook, 44 Mo., 
40; Steuben Co. Bank vs. Matthewson, 5 Hill., 249; Ward 
vs. ‘Allen, 2 2 Mete. Mass., 53. 


Waener, Judge, delivered the opinion of the court. 


Tliis was an action originally bronglt before a Justice of 
the Peace, where the judgment was for the defendant. The 
plaintiffs then appealed, The defense made iu both courts 
was, that the note was given without any consideration; that 
it was executed to plaintiffs for a debt due by defendant’s 
son, in which they claimed that he had obtained from them 
a wagon under false pretences, and they threatened to prose- 
cute him criminally, unless the defendant would assume the 
liability ; that to prevent this, defendant made the note, and 
plaintiffs forbore to prosecute. This was denied by the plain- 
tiffs, but the evidence was simply conflicting, and we cannot 
weigh it. At the trial, the plaintiffs asked for no instructions, 
and the court gave two declarations of law for the defendant, 
and then found the issues for him. 

The first simply declared that if it should be found from 
the evidence that no consideration moved between the plain- 
tiffs and defendant, for the note sued on, then the plaintiffs 
could not recover. To that declaration there can be no ob- 
jection whatever. It simply submitted the question as a 
plain one of fact, whether there was any consideration or not, 
and that was a matter dependent wholly upon evidence. 
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The next instruction stated that if it was fonnd from the 
evidence that the note sned on was given by the defendant 
for the purpose of saving (his son) the said John T. Farrig 
from arrest or imprisonment, or for the purpose of compro. 
mising a charge of obtaining goods under false pretenses, 
then preferred, or about to be preferred, or threatened to be 
preferred, by the payers of said note, or either, against John 
T. Farris, then the consideration of said note was illegal, A 
note given for the purpose of defeating the execution of the 
criminal law, or for compounding a felony, is against public 
policy and void. But it is said that where no prosecution 
has been instituted it is necessary to allege the fact thata 
crime has been committed, and that a party taking an obli- 
gation in consideration of forbearance to initiate prosecution, 
had knowledge of the existence of the supposed crime. (Chel- 
tenham Fire Brick Co. vs. Cook. 44 Mo., 29.) 

In a suit wpon a note before justices of the peace, there is 
no pleading on the part of the defendant. He merely denies 
that he owes the note, and the facts constituting the defense, 
are developed in the evidence. The evidence for the defense 
which the court found to be true, showed that the plaintiff 
who entered into the arrangement on behalf of the firm, 
knew the fact when he took the promise or obligation in con- 
sideration of forbearing to prosecute. He, it was, who told 
the defendant of the supposed crime of his son, and by threats 
induced the signing of the note. The instruction of the court 
is predicated upon this idea, and was, we think, correct. 

As we find no error in any ruling of law, the judgment can- 
not be disturbed. 

Judgment affirmed. All the other jndges concur. 
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Ourver Hovx, Plaintiff in Error, vs. County or Barus, € al., 
Defendants in Error. 























1. Land, sale of by county commissioner— Misdescription— Defective execution 
of statutory power.—-A court of equity will not furnish relief in case of the de- 
fective execution of a statutory power. But this doctrine has no application 
toa case where a county commissioner, in the sale of land, complies with all 
the provisions of the statute under which he acts, and the only error in his 
deed consists in 2 misdescription of the land. And that rule will not prevent 
an action in equity to reform the conveyance. 








Error ta Vernon Circuit Court. 





T. J. Galloway, with W. P. Johnson, for Plaintiff in Er- 
ror. 







The county of Bates, for a valuable consideration admitted 
by her to have been paid, undertook to convey the property 
by a proper description to Leonard Dodge, through whom 
plaintiffs claim. Though in a court of law the description 
was defective, yet in a court of equity, which deems as done 
that which the party agreed to do, the grantee had title to 
the land intended to be described, and as against Bates coun- 
ty, was entitled to have the mistake corrected. (Rhodes vs, 

Outealt, 48 Mo., 372.) 

- The deed made by the commissioner is in effect the deed 
of the county, and is distinguishable from deeds made under 
purely statutory powers, such as deeds made by sheriffs un- 
der executions, which are always against the will of the judg- 
ment debtor, and are not inter partes. 


Page & Holcomb, for Defendant in Error. 


A court of equity cannot reform a defective execution of 
a statutory power. (Moreau vs. Detchemendy, 18 Mo., 522- 
531; Moreau vs. Branham, 27 Mo., 357; Allen vs. Moss, 27 
Mo., 354; Speck vs. Wohlien, 22 Mo. 316; Hubble vs. 
Vaughn, 42 Mo., 188; Abernathy vs. Dennis, 49 Mo., 468.) 

A deed made by a county seat commissioner is an execution 
of astatutory power. (R. C. 1855, ch. 44, §§ 11, 14; ch. 44, 


§ 20.) 
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Napron, Judge, delivered the opinion of the court. — 


This was a petition to the circuit court to have corrected, 
supposed error in a deed from the commissioner of Bates 
county to one Leonard Dodge, administrator of the estate of 
Cyrus K. Dodge. 

The facts as they appear from the petition and answer, 
will explain fully the points upon which a judgment for the 
defendant was ultimately rendered. It is true the answer 
was stricken out, and all the evidence offered in support of it 
rejected, but. we may assume that the facts are correctly 
stated, considering the motion to strike out in the nature of a 
demurrer. 

In 1857, the county commissioner of Bates county sold two 
pieces of ground in the town of Butler, known as blocks 52 
and 53, to Cyrus K. Dodge for $110, for which he gave his 
note. Oyrus K. Dodge died soon thereafger, and Leonard 
Dodge was appointed his administrator, and out of the assets 
of the estate said administrator paid the principal and inter- 
est on this debt and obtained a receipt from the commissioner, 
who executed a deed to said Leonard Dodge, administrator 
aforesaid, which deed is the same it is now proposed by the 
plaintiff to have corrected. Leonard Dodge died in 1858 or 
1859, and the plaintiff obtained a deed from his heirs in 1870. 

Previous to this last date, one White was appointed admin- 
istrator de bonis non of the estate of Cyrus K. Dodge, and by 
order of the probate court was direeted to sell blocks 52 and 
53. A sale was made, and Page (who applied to be made a 
co-defendant in this case) bonght the lots or blocks for $210, 
paid the purchase money, and received from White a deed 
for the blocks. He also obtained about the same time a deed 
from the then commissioner of Bates county. 

The court struck out all the answer that related to Page’s 
title, and excluded all the evidence concerning Page’s title, 
but gave a judgment for defendants on the-ground that 
court of equity had no power to correct mistakes made in & 
deed executed under a statutory power. 
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This judgment must be affirmed, because, whether the doc- 
trine maintained by the court, concerning the execution of 
statutory powers, was applicable to the facts of the case or 
not, the plaintiff undoubtedly had no claim to assistance from 
a court of equity, if any aid was really necessary to explain 
the subject matter of the deed to the administrator, Dodge. 

The deed to Leonard Dodge, administrator, whatever its 
effect might be in law, was certainly not designed to invest 
him and his heirs with title, as the lots were bought by Cy- 
rus K. Dodge, and paid for ont of his estate, and in equity 
would go to his heirs, subject of course to be sold for pay- 
ment of his debts, if there were any. 

But the court, I think, erred in excluding the answer and 
evidence, and in holding that this was a case for the applica- 
of the principle referred to as the basis of his judgment. 

The principle is stated succinctly, but carefully, by Judge 
Story in his Treatise on Equity (vol. 1,$ 177). It is-there 
said: “And indeed it may be stated, as generally although not 
universally true, that the remedial power of courts of equity 
does not extend to the supplying of any circumstance for the 
want of which the legislature has declared the instrument 
void; for, otherwise, equity would in effect defeat the very 
policy of the legislative enactments.” What Judge Story 
meant by this we can readily understand by referring to his 
application of the principle in Bright vs. Boyd (1 Sto. Rep., 
487). There the administrator was duly licensed to make 
the sale, and complied with all the requisites of the law, ex- 
cept that: previons to the sale he gave no bond with securities 
for the faithful discharge of his duties. The statute required 
this. 

Judge Story says: “This was a voluntary omission or neg- 
lect of duty, and in no just sense an accident. But if it were 
otherwise, it would be difficult in the present case to sustain 
the argument. This is not the case of the defective execu- 
tion of a power created by the testator himself, but of a power 
created and regulated by statute. Now, it is a well settled 
doctrine, that although courts of equity may relieve against 
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the defective execution of a power created by a party; yet 
they cannot relieve against the defective execution of a power 
created by law, or dispense with any of the formalities re. 
quired thereby for its due execution ; for otlierwise the whole 
policy of the legislative enactments might be overturned,” 

And so in the case of Moreau vs. Detchemendy (18 Mo, 
530) Judge Gamble held that where the statute required gon. 
veyances to be by deed, the court could not set up a convey- 
ance not under seal, as a sufficient compliance with the Jaw; 

And so there are many cases in this State wherein the 
courts have refused to interfere in sales by sheriffs, where 
there has been an omission of some formality required by the 
statute, us the statutes themselves have provided other modes 
of redress. And the reason for these adjudications, both here 
and in England, is, as stated by the courts, that equity no 
more than law, can dispense with a matter of form or sub- 
stancé which the legislature requires. 

An examination of the cases referred to by Judge Story ag 
the basis of his observation in his commentaries, will show 
that all the cases originated either in transfers of vessels, not 
made in conformity to the requirements of the English navi- 
gation acts (Hibbert vs. Rollerton, 3 Bro. ch. R., 571, ex parte 
Bulleet, 2 Cox’s R., 243), or where there is an attempt to en- 
force a defective fine, as against the issue, or a defective re 
covery as against the remainder man. (Fonblanque Eq,, ch. 
1. § 7, note T.), or an assignment of an annuity made under 
the annuity act, and not in conformity to its provisions. (Wil- 
lias vs. Duke of Bolton, 2 Ves., 159.) 1 have been able to 
find no other cases. 

In this case it does not appear that the commissioner of 
Bates county failed to comply with any provision of the act 
authorizing such appointments. So far as the record shows 
he was duly appointed and authorized to sell the lots at But- 
ler, gave the necessary notices, executed the necessary bonds, 
sold the lots in good faith to a purchaser, received the pur 
chase mopey, and made a deed—a valid deed. The mistake 
in the deed, if mistake it can be called, was simply in term- 
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ing the property sold as lots and not blocks. The numbers 
were rightly given, and it was agreed that there was no mis- 
take as to what was designed to be sold, by either party. 

How the correction of such a mistake contravenes or runs 
counter to the letter or spirit of any statute in this State, or 
of any regulation in the acts concerning county commission- 
ers, 1 am at a loss to see. The identification of the land sold 
by parol proof seems to be the only way in which the inten- 
tion of the parties could be carried out, unless the statute had 
made some provision for a subsequent commissioner making 
another deed. And such second deed was made in this case 
but not to the plaintiff as the representative of the heirs of 
Leonard Dodge, but to the representatives of the purchasers 
under a sale of the estate of Cyrus K. Dodge. The equitable 
title undoubtedly belonged to this estate. Whether the prop- 
er steps were taken to acquire this title by the purchaser, at 
the sale made by the administrator de bonis non, is not a mat- 
ter for inquiry now, as the circuit court refused any examina- 


tion of this question, but decided the case simply against the 
plaintiff, and no complaint is made here on the part of the 


defendants. 
The judgment will therefore be affirmed. The other 


judges concur. 





E. Wooprow, Respondent, vs. W. H. H. Younesr, Appel- 
lant. 


1, Referee—Report of a special verdict— Venue, change of.—The report of a re- 
feree is equivalent to a special verdict, and after its filing change of venue is 
properly denied, 


Appeal from Greene County Circuit Court. 
Jas. F. Hardin, with J. E. Ellis, for Appellant. 
The right to change of venue and its requirements are 


purely statutory, and defendant has complied in all respects 
with them. (See Wagn. Stat., 1356, §§ 1, 2 and 3.) 
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This case is not that of ex parte Cox. (10 Mo., 723.) Ip 
case of au ordinary verdict, the evidence is in the bresst of the 
court, and on change of venue, it must all be re-heard. But 
that taken before the referee is in writing, and alike open 
aud accessible in any court, and may be passed on as — 
by one court as by another. 

This reference was not by consent, but involved the exam- 
ination of a long account. The statute (Wagn. Stat. 1041, 
§ 18) makes such reference for the information of the court 
only. And this does not preclude either party from other 
rights conferred by the statute. 


Bray § Cravens, with F. S. Hefferman, for Respondent. 


The application for change of venue, after finding and re. 
port of referee, was properly overruled. See Ez parte Cox,(10 
Mo., 742) in which case the learned judge says: “ Tlire can 
be no doubt, however, that it never was contemplated that 
the progress of a suit could be interrupted at any period by 
such applications.” 


Napron, Judge, delivered the opinion of the court. 


This was a suit against the curator of an estate, finally dis. 
. posed of in the circuit court of Greene county. In Septem- 
ber, 1870, the circuit court of Greene county, referred the 
matter to a referee, who at the May term, 1871, reported the 
evidence and his conclusion on it. After this report was filed 
and exceptions to it were made, but before the court gave any 
opinion on it, the defendant filed his application for a change 
of venue, on the ground that the judge was prejudiced, and 
was under the influence of the opposite party. 

The application was denied, and its refusal constitutes the 
only point in the case. In Ez parte Cox, (10 Mo., 742) this 
court issued a mandamus upon a court, which allowed a 
change of venue after verdict, and it is conceded that that de- 
cision must control the present case, unless there is a material 
distinction between the verdict of a jury and the report of a 
referee, so far as the right to a change of venue is coucerned; 
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but in Franz vs. Dietrick, (49 Mo., 95) it was held that the 
report of a referee, in stating an account, is equivalent to a 
special verdict. It is clear that the change of venue asked, 
if granted, would have involved the necessity of another re- 
ference, and, consequently, the introduction of new evidence, 
and so in this way virtually allowed a new trial, without regard 
to the results of the first investigation or the opinion of the 
court upon it, and thus suits could be indefinitely protracted. 

As the statute has not been changed in this respect since the 
decision in Ez parte Cox, we must, in conformity with that 
opinion, affirm the judgment. 

Judge Sherwood was of counsel and did not sit. The 
other judges concur. ; 





Srate ex rel. Apam Brox, Appellant, vs. Jerzmian Yanoy, 

et al., Respondents. 

1. Executions—Failure to sell land in parcels—Motion to set aside— Misjoinder— 
Effect of.—In case of sale of town land susceptible of subdivision into smaller 
parcels or lots, where the proof shows that a less number would have satisfied 
the debt, the sale will be set aside on motion of parties whose rights are af- 
fected. And where, on the hearing of such a motion, it appears that the ori- 
ginal defendant in the execution has sold out all his interest to one who was 
a stranger to the record, and both are joined in the motion, although the former 
will have no standing in court, yet the joinder will not work a denial of the 


application as to the latter. 
Appeal from Bates County Circuit Court. 


Boggess & Sloan, with Bassett, for Appellant. 


I, Yancy, having after judgment conveyed to Mrs. Dixon, 
had no longer any interest in the sale of the land, and Mrs. 
Dixon being no party to the record, and having acquired 
whatever claim she had after judgment, and subject to the 
lien thereof, neither she nor Yancy had any right to move to 
set aside the sale. (Hicks & Hammond vs. Perry, 7 Mo., 


346.) 
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II. Section 30, p. 608, Wagn. Stat., does not reqnire the 
officer in selling land under execution, to divide the same, 
even in cases where it is susceptible of division. The matter 
is left to the sound discretion of the officer, which, when 
fairly and honestly exercised, will not be reviewed by the 
courts, especially where the real estate sold consists of a single 
town lot. (Hicks vs. Perry, supra; Rector vs. Hart, 8 Mo., 
448; Evans vs. Wilder, 5 Mo., 313; Lisa vs. Lindell, 21 Mo., 
127.) 


W. P. Johnson & E. J. Smith, for Respondents. 


I. The lot was susceptible of division and the sheriff shonld 
have divided it into three lots, and in which case, one-third 
would have paid the judgment. (Wagn. Stat.. 608, § 30; 
Hicks vs. Perry, 7 Mo., 346 ; Rector vs. Hart, 8 Mo., 448.) 

II. On a motion to set aside a sale, the matter rests very 
largely in the sound discretion of the court passing upon the 
motion. And where the sale is set aside, this court will not 
reverse, unless it is clear that error has been done s0 as to 
work a great hardship on the purchaser, which could bardly 
be where the sale is set aside. Certainly it is not eo in this 
case. (Rector vs. Hart, supra; Goode vs. Crow, 51 Mo, 
212.) 


Waener, Judge, delivered the opinion of the court. 


From the record it appears that a judgment was recorded 
aguinst the defendant, Yancey, for $40 debt and $11.52 cost; 
aud to satisfy an execution issued thereon the sheriff levied 
upon and sold a lot in the town of Butler, as the property of 
Yancey, for the sum of $157, which paid off the execution 
and left a balance of $94.85 in the sheriffs hands. A deed 
was made to the purchaser, and the money due on the exe- 
cution was paid to the attorney of the plaintiff in the execu- 
tion. 

At the same term at which the sale took place, Yancey and 
Dixon, the latter having purchased the lot from the former 
subsequent to the rendition of the judgment, appeared and 
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filed their motion to set aside the sale, mainly on the ground 
that the sheriff had failed to do his duty in not dividing the 
lot into parcels when he exposed it for sale. This motion 
the court sustained, and ordered that the sale be set aside, the 
deed canceled, and the purchase money refunded. 

It seems that the lot in controversy is a corner lot, in the 
best business part of the town of Butler, and has a front of 
seventy-five feet on the courthouse square, by a depth of one 
hundred feet on another street. The witnesses on the motion 
all placed the value of the lot at from twelve hundred to fif- 
teen hundred dollars, thongh it was shown that there was 
some difficulty about the title. It appears very clearly that 
lots of the same character were accustomed to being divided 
and sold in the town for business purposes, and that the lot in 
question was susceptible of being divided into three equal 
parcels of 25 feet each, fronting on the courthouse square, 
and would have sold in that way more advantageously for 
business purposes. One witness testified that he would have 
bid the amount of the debt for one-third of the lot. This 
goes conclusively to prove that more property was levied upon 
and sold than was necessary to satisfy the execution, had the 
officer exercised a sound and proper discretion. The statute 
requires that when an officer makes a levy upon property, he 
shall divide the same, if susceptible of division, and only sell 
so much thereof, as will be necessary to satisfy the execution. 
(Wagn. Stat., 608, $30.) The provision is a wise one, and is 
intended to prevent the needless selling of more property than 
is required to pay off the execution debt. Therefore, where 
more property is sold by a sheriff under execution than is 
sufficient to satisfy the same, and the property could have 
been sold in parcels, the sale will be set aside on motion of 
a party whose riglits are affected. 

It is insisted here that the parties who filed this motion 
have no standing in court, because Y:ncey, the execution 
debtor, had parted with all his interest, and Dixon was not 
a party to the original proceeding. So far as Yancey is con- 
terned the position is correct. He had sold out his entire in- 
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terest, and it was a matter of no consequence to him whether 
the sale was set aside or not. But with Mrs. Dixon it wag 
otherwise. She owned the whole estate, subject to the jndg. 
ment lien, and she was. the party directly interested. The 
conjoining of Yancey with her in the motion could not be 
made to militate against her rights. 

Upon the whole, we are of the opinion that the court exer. 
cised a sound discretion and did justice according to the mer- 
its of the case, and its judgment will be affirmed. All the 
other judges concur, 





° 


Tue Srarte or Missourt ev rel. A. A. Brummer, Relator, ve, 
Tuomas Hottimay, State Anditor, Respondent. 


1. First National Bank of Jefferson City vs. Holliday, State Auditor, ante p. 229, 
affirmed. ¥ 


Petition for Mandamus. 
Lay & Reich, for Relator. 
Jno. 4. Hockaday, Att'y Gen'l, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


The relator in his petition for a mandamus, states that he 
was a copying clerk of the Twenty-eighth General Assembly, 
at a salary of five dollars a day; that all of said salary has 
been paid, but that he did night work as euch clerk, and that 
the house passed a resolution giving him two dollars and fifty 
cents per night therefor, and the respondent refuses to allow 
his demand and draw a warrant in his favor. 

For the respondent, the attorney general has filed a de- 
murrer, on the ground that the petition discloses no facts en- 
titling the relator to the relief prayed for. 

The very question raised here has just been decided in this 
court, in the case of the First National Bank vs. Holliday, 
Anditor, and in conformity with the opinion in that case, the 
demurrer will be sustained. The other judges concur. 
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Wx. D. Mityer, Respondent, vs. Jno. Tyrer, Appellant. 


1. Limitations—Absence from the State—Change of residence by family.—Where 
one departs from the State, leaving a residence therein, and afterwards his 
family abandon that dwelling place and remove to the house of a relative in 
another county, he will be held to have no usual place of abode within the 
State, where service may be had upon him, and under a proper construction 
of 316, Art. II, of the Limitation law, the statute will cease to run in his 


favor. 


Appeal from Greene County Circuit Court. 
E. L. Edwards § Son, for Appellant. 


Massey, McAfee & Phelps, tor Respondent, cited, Johnson: 
vs, Smith, 43 Mo., 499. 


Hoven, Judge, delivered the opinion of the court. 


This was an action commenced in the Greene circuit court 
on the 9th day of February, 1870, to recover the value of cer- 
tain wheat taken by the defendant from the plaintiff, on or 
about the lst of December, 1861. The trial was by the court 
without the aid of a jury, and there was a finding and judg- 
ment for the plaintiff, and defendant brings the case here by 
appeal. 

The material question presented by the record is, whether 
the plaintiff's action was barred by the statute of limitations. 
It appears from the testimony that the defendant leit his 
home in Greene county about the 15th day of February, 1862, 
and was absent in the States of Arkansas and Texas until 

‘about the 15th day of May, 1865. In the latter part of Feb- 
ruary, 1862, his family removed from the farm on which they 
resided at the time he left them, and went to the house of his 
mother-in-law, in Lawrence county, where they remained un- 
til the year 1864, when they removed to Saline county, where 
they remained until May, 1865, and then returned with the 
defendant to Greene county. The foregoing facts are undis- 
puted. 

The sixteenth section of the limitation act, applicable to 
civil actions, provides that if after a cause of action shall have 
accrued against any person who is a resident of this State. 

26—voL. LXIL. 
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such person depart from and reside out of this State, the 
time of his absence shall not be deemed or taken as any part 
of the time limited for the commencement of such action, 

In order to determine whether the statute of limitations 
ceased to run against the plaintiff during the time of defend. 
ant’s absence, it is only necessary to ascertuin whether dur. 
ing such absence the defendant was subject to the ordinary 
process of law in this State. 

If during that time he could have been served so as to war. 
rant a general judgment, the section of the statute cited — 
above did not apply, and the plaintiff's action was bar. 
red. It is evident that process could not have been served 
upon the defendant so as to warrant a general judgment, un- 
less he could have been served by leaving a copy of the peti- 
tion and writ at his usual place of abode, with some member 
of his family over the age of fifteen years; and under the rule 
laid down in Tiller vs. Abernathy (37 Mo., 196) it must be 
held, that after the removal of the defendant’s family from 
their residence in Greene county to the county of Lawrence, 
the defendant had no usual place of abode in this State, where 
process against him could be left, as provided by law, until 
his return to the State in 1865. This time must therefore be 
excluded in computing the period of the statutory bar. 

Deduceting this time, then, from the period which inter. 
vened between the day on which the cause of action accrued, 
and that on which the suit was instituted, and it will be seen 
that the time allowed by the statute to the plaintiff, in which 
to bring his suit, had not elapsed when his petition was filed. 

It is claimed that the damages were excessive, but we think 
tllere was some testimony to support the finding, and in such 
cases we cannot interfere. 

The judgment is affirmed. The other judges concur. 
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Mari E. Kornetye, sy ner Truster, Joun R. Marmy, Re- 
spondent, vs. Gerftarpr Murmaineuorr, Appellant. 


1. Promissory notes—Agreement as to interest— When payment of not annual— 
Parol evidence to vary terms of note.—Where a note by its terms was made 
payable in a given number of years, “with interest from date at the rate of 
eight per cent. per annum,” held 

Ist. On the face of the instrument the interest was payable not annually, but at 
maturity of the note; 

9, The words used in reference to this point, were plain and capable of legal 
eonstruction, and such being the case, parol evidence to contradict that con- 
struction would be improper. 

8d. Where the note was secured bya mortgage, authorizing sale of the mortgaged 
property in default of payment of the note and interest as they became due, a 
sale of the property before maturity of the note, for non-payment of interest, 
would be void, at least as a foreclosure of the maker’s right to redeem on pay- 
ment of the debt and interest when they matured. 

9. Written Contracts—Intention gathered from instrument.—A written instrument 
should be construed according to the intention of the parties; but when it is 
capable of interpretation, the intention will be gathered from its terms. 


Appeal from Franklin Circuit Court. 


J. C. Kiskaddon, for Appellant, cited Bander vs. Bander, 7 
Barb. 560; French vs. Kennedy, 7 Id., 452; Edw. Bills, 709; 
1 Am. Lead. Cas., 614; Ferry vs. Ferry, 2 Cush., 92; Hastings 
vs. Wiswal!, § Mass., 455; Greenleaf vs. Kellogg, 2 Mass., 
568; Cooley vs. Rose, 3 Mass., 221; Bannister vs. Roberts, 
35 Me., 75; Doe vs. Warren, 7 Greenl., 48; 1 Greenl. Ev., 
§§ 275, 278, 280; Murdock vs. Ganahl, 47 Mo., 185; Walker 
vs. Engler, 30 Mo. 180; Woodward vs. McGaugh, 8 Mo., 
161; Massman vs. Halscher, 49 Mo., 87. 


John R. Martin, for Respondent, cited 1 Greenl. Ev., 12th 
ed., &§ 282, 288. 


Vortss, Judge, delivered the opinion of the court. 


This was an action of ejectment brought in the Franklin 
circuit court to recover a tract or tracts of land in the peti- 
tion described. The petition was in the usual form. The 
answer was a denial of the facts stated in the petition. 

The trial was by the court, a jury having been waived by 
the parties. It was admitted by both parties that William 
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Kelso was the common source of title under which both pars 
ties claimed. The plaintiff on his part offered in evidence, 
which was read without objection, a deed by which the land 
in controversy was conveyed by William Kelso and wife to 
the defendant. This deed appears to have been executed on 
the fourth day of June, 1871. 

The plaintiff next offered in evidence a deed, commonly 
called a deed of trust, bearing the same date of the deed pre- 
viously read in evidence, by which the land in controversy 
was conveyed by the defendant and his wife to William Kelso 
in trust to secure the payment of a promissory note, executed 
by the defendant, by which he promised to pay to the order 
of J. H. Koehring the sum of three thousand three hundred 
dollars. . The promissory note secured by the deed of trust is 
copied in the deed and reads as follows: 

“ $3,300. Washington, Mo., June 14, 1871, 

Five years after date I promise to pay to the order of J. H. 
Koehring, thirty-three hundred dollars, for value received, ne- 
gotiable and payable without defalcation or discount, with in- 
terest from date at the rate of eight per cent per annum, 

Gerhard Muemminghoff.” 

After setting forth the note as above copied, the deed of 
trust proceeded to set forth the following condition upon 
which the conveyance was made, to-wit: “Now, if the said 
note be well and truly paid when the same shall become due 
and payable, according to the tenor and effect thereof, then 
this deed shall be void, and the property hereinbefore con- 
veyed shall be released at the cost of the said parties of the 
first part ; but should default be made in the payment of the 
said note, or any part thereof, or the interest that may acerue 
thereon or any part thereof, as the same shall become due 
aud payable, then this deed shall remain in force, and the 
party of the second part,” etc. The deed then proceeds to 
give the trustee power to sell by giving twenty days’ notice, 
in form that is unobjectionable, and concludes in the usual 
form. 
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This deed was objected to by the defendant, for the reason 
that it appeared by said deed that no breach of the condition 
thereof had yet occurred., The court overruled the objection 
and admitted the deed in evidence, to which action excep- 
tions were saved. 

The plaintiff next offered in evidenee a deed dated the 10th 
day of August, 1872, from Kelso, the: trustee in the deed of 
trast read in evidence, to J. H. Koehring, plaintiff, as trustee 
for Maria E. Koehring, attempting to convey the land in 
question to said Koehring, under the power in the deed of 
trast. This deed was also objected to by the defendant, be- 
cause it appeared that no breach had been made of the con- 
ditions in the deed of trust, and that the trustee in the deed 
of trust, therefore, had no power to sell the land named. 
This objection was also overruled, and the deed read, to which 
the defendant again excepted. 

The plaintiff then introduced one Wilhelmi as a witness, 
who testified that he drew the deed of trust, and the note 
described therein; that the parties at the time informed him 
that interest was to be paid annually ; that he understood that 
the words “‘ per annum,” used in the note, meant that the 
interest was to be paid every year; that he had so informed 
the parties to the note, and that they had assented to the draw- 
ing of the note in that language. The witness further stated 
that the words “ per annum” mean every year, and that he 
had told the defendant at the time, that by the terms of the 
note the interest was payable every year; that he said it was 
all right. 

The defendant, at the time objected to this oral evidence, 
on the ground that parol evidence was not admissible to vary 
or add to the note and mortgage read in evidence. This ob- 
jection being also overruled, objections were again saved. The 
defendant introduced no evidence. There were several de- 
clarations of law given and several refused by the court, to 
which objection is made, but as they raised no questions of 
law not raised by the evidence, they will not be noticed. 
The court rendered a judgment for the plaintiff for the pos- 
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session of the land and damages. The defendant then made 
an unsuccessful motion for a new trial, and appealed to this 
court. 

It will be seen from the foregoing statement of this cage 
that the only questions to be considered by this court are, 
first, as to the proper construction to be given to the note 
secured by the deed of trust read in evidence; and second, 
whether oral evidence was properly received by the court, to 
assist in its proper construction ? 

The language of the note, so far as it is material to its 
proper construction as it affects this case, is: “Five year 
after date, I promise to pay to the order of J. H. Koehring, 
thirty-three hundred dollars, * * * with interest from 
date at the rate of eight per cent. per annum.” 

It is contended by the plaintiff that the language used is 
properly construed to be a promise by the defendant to pay 
the interest, on the sum secured by the note, annually, or if 
this is not the proper construction of the language of the note, 
then oral evidence was admissible to show that that was 
the understanding of the parties at the time, by the use of 
said language. 

We do not agree with the plaintiff in either view of the 
question as taken by him. Whether the interest accruing 
on a promissory note should be paid annually, monthly, or at 
any other specified period, depends in each case upon the 
contract or agreement of the parties. There is no rule of law 
independent of any contract to that effect, requiring interest 
on promissory notes to be paid annually. (Bander vs. Ban- 
der, 7 Barb., 560, and cases cited.) In the note under con- 
sideration, the promise in the note was to pay the sum of 
money named, “with interest from date at the rate of eight 
per cent. per annum,” five years after the date of the note. 
No different time is fixed for the payment of the interest 
from that fixed for the payment of the principal secured to 
become due by the note. In such a case both principal and 
interest become due at the same time; in fact the promise 
plainly is to pay the principal, with the interest, five years 
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after the date of the note. The words “with interest at the 
rare of eight per cent. per annum,” only fix the rate of inter- 

est to be calculated on the note, and have nothing to do with 

the time that it shall be paid. (1st Am. Lead. Cas., 614; 

Cooper adm’r, vs. Wright, 3 Zab., 200, and the ease in the 7th 

Barb. before cited.) 

It almost necessarily follows, from what has already been 
said, that the second question raised in the case must also be 
settled in favor of the defendant. The rule of law, in refer- 
ence to the admission of oral evidence to explain a promissory 
note or other written contract is, that the instrument should 
be construed according to the intention of the parties. To 
ascertain this intention, resort is first had to the language of 
the instrument, and if the language of the contract appears 
to be perfectly plain and capabie of a legal construction, noth- 
ing dubious appearing upon the face of the contract, then the 
force and effect to be given to the contract must be determined 
by its terms, and oral evidence cannot, in such case, be heard 
to give the contract a different construction from that im- 
ported by its terms. To illustrate this rule, Mr. Greenleaf, 
in his work on Evidence, uses this language: “It is to be ob- 
served that the rule is directed only against the admission of 
any other evidence of the language employed by the parties 
in making the contract, than that which is furnished by the 
writing itself. The writing, it is trne, may be read by the 
light of surrounding circumstances, in order more perfectly 
to understand the intent and meaning of the parties; but as 
they have constituted the writing to be the only outward and 
visible expression of their meaning, no other words are tu 
be added to it, or substituted in its stead. The duty of the 
court in such case, is to ascertain, not what the parties may 
have secretly intended, as contradistinguished from whit 
their words express, but what is the meaning of words they 
have used. It is merely a duty of interpretation ; that is. to 
find ont the true sense of the written words, as the parties 
used them ; and of construction; that is, when the true sense 
is ascertained, to subject the instrument in its operation to 
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the, established rules of Jaw. And where the language of an 
instrument has a settled legal construction, parol evidence jg 
not admissible to contradict that construction. Thus where 
no time is expressly limited for the payment of the money 
in a special contract in writing, the legal construction is, that 
it is payable presently, and parol evidence of a contempo 
raneous verbal agreement for the payment at a future day ig 
not admissible.” (1 Greenl. Ev., § 277.) 

The admission of the parol evidence ‘upon the trial of this 
case would seem to be plainly in conflict with the rule above 
stated by Greenleaf. The only object of the parol evidence 
in this case must have been to contradiet the writing, as it 
appears in the promissory note, The plain and legal-inter 
pretation of the note as the parties made it, is to make both 
principal and interest of the note due five years after its date, 
The oral evidence received by the court would make the 
promise of the defendant, one to pay the interest annually, 
and thus import new and additional words into the note, 
which is not permissible. (7 Barb., 560, above referred to; 
Murdock vs. Ganahl, 47 Mo., 135; Massman vs. Halschier, 49 
Mo., 87; Thornton vs. McGangh, $8 Mo., 161; Huse vs. Me- 
Quade, 52 Mo., 388.) 

It follows that as the note named in the deed of trust was 
not due until five years after its date, and the sale having 
been made by the trustee named in the deed of trust a little 
more than one year after the execution of the note, and long 
before any default was or could be made by the defendant in 
the payment of the debt secured by the deed of trust, said 
sale and the deed made in pursuance thereof were without 
authority and void, at least so far as it pretended to foreclose 
the defendant’s right to redeem upon the payment of the debt 
and interest when it became due, and the defendant could 
not be dispossessed of his land until default had been made. 

The judgment must therefore be reversed, and the canse 
remanded. 

All the other judges eoncur. 
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Davis Sewive Macuine Company, Appellant, vs. Samurn 
Jones, ef al., Respondents. 





1. Guaranty--Notice of acceptance, when unnecessary.—A mere proposal to 
guarantee a contingent liability is not binding on the guarantor unless he is 
notified of its acceptance. But where one directly binds himself to be respon 
sible for the fulfiilment of another’s contract already made, and within his 
knowledge,when he signs his obligation, no such notice is necessary. 


Appeal from Henry County Court of Common Pleas. 


Ladue & Fyke, for Appellant. 


In this case no notice of acceptance was necessary. The 
contract was complete at the time defendants signed it. It 
wus absolute on its face. It created an original liability on 
their part. There is a distinction between a mere offer to 
guaranty, and an absolute guaranty, and this distinction is 
recognized in all the cases decided by this court. (Smith va, 
Anthony, 5 Mo., 504; Central Savings Bank vs. Shine, 48 
Mo., 456; Vyze vs. Wakefield, 6 Mees. & W., 442; Barker 
va. Scudder, 56 Mo., 272.) 


J. B. Gantt, for Respondents. 


The guaranty was ‘not absolute. The guarantors here 
lad no knowledge that Hershey would even default; or 
fur how much, or when, and no knowledge that they were 
accepted. Hence, Barker vs. Scudder (56 Mo., 272) is not 
applicable. This case is precisely like those of Rankin vs. 
Cnilds (9 Mo., 673) and Cent. Sav. Bk. vs. Shine (48 Mo., 
456). 

Naprton, Judge, delivered the opinion of the court. 


This was an action on the following guaranty: 

“For value received, we hereby guarantee to the Davis 
Sewing Machine Company, of Watertown, New York, the 
full performance of the foregoing contract on the part of O. 
H. Hershey, and the payment by said Hershey of all indebt- 
edness, by account, note, endorsement of votes, or otherwise, 
which may arise under this contract from said Hershey to said 
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Davis Sewing Machine Company, to the amount of six hun. 
dred dollars. 

Dated at Clinton, this 2nd Dec., 1871. 

Signed, Samu Jonss, 
Witness: A. W. Davis. A. P. Trowen & Bro. 

This was appended to a written contract between the Sew. 
ing Machine Co. and Hershey, in which the former agreed 
to furnish the latter with machines, etc., to be sold on certain 
terms, and the profits to be divided in a manner designated, 

The suit against the defendants alleged an indebtedness on 
the part of Hershey on this contract, and his failure to pay, 
and sought to hold the defendants responsible. 

On the trial the court gave the following instructions: 

1. “If you believe ftom the evidence that the defendants, 
Trowen and Jones, signed the guarantee for the performance 
of the contract on the part of Hershey, between OC. H. Her. 
shey and plaintiff, which was read in evidence, and had rea. 
sonable notice that the same was accepted by plaintiff, and 
that under said contract plaintiff sold to Hershey sewing ma- 
chines, parts thereof, and accessions thereto, and that said 
Hershey has failed to pay for said machines, you will find for 
plaintiff whatever sum youn may believe from the evidence 
that Hershey is and was indebted for to said company under 
said contract, not exceeding $600.” 

2. “ Where the contract of guarantee is in writing and ab- 
solute on its face, and contains no intimation or desire for 
specific notice of acceptance, the jury are authorized to tind 
that the guarantor had reasonable notice, that the same was 
accepted and acted upon, unless he is informed to the con- 
trary.” 

3. “Unless the jury are satisfied from all the facts and cir- 
cumstances detailed in evidence, that plaintiff, before the sule 
of the said sewing machines tosaid Hershey, if any such sales 
were made, did accept such guarantee, and that defendants 
had notice thereof in a reasonable time thereafter, they will 
find for defendants.” 

The verdict was for defendants. 
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The contract of guarantee was executed on the same day 
with the contract between Hershey and the Sewing Machine 
Co., and was in fact appended to it. 

It has been long settled in this State, that a mere proposal 
to guarantee a contingent liability is not binding on the guar- 
antor, unless he is notified of its acceptance. (Smith vs. An- 
thony, 5 Mo., 504; Rankin vs. Childs, 9 Mo., 673; Central 
Savings Bank vs. Shine, 48 Mo., 456.) But it is also settled 
that where a party directly binde himself to be responsible 
for the fulfillment of another’s contract already made, no such 
notice can be necessary. In fact, the delivery of the contract 
and the guaranty with it, is an acceptance. (Barker vs. Scud- 
der, 56 Mo., 276.) Of what was the guarantor to be notified ? 
The agreement between the two parties to the contract, the 
performance of which on one side is guaranteed, is before the 
guarantor when he signs his cbligation to be responsible, and 
is referred to in his guarantee. He knows exactly the extent 
of his responsibility, just as well as the party who asks the 
security. Whether either party to the original contract will 
comply with his engagements is in the future, but what the 
responsibility of the guarantor will be in either event isa 
matter fixed and certain. There was no question of notice or 
acceptance in this case. 

The judgment must be reversed and the cause remanded. 
The other judges coneur. 





sy 
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Strate oF Missourt, Respondent, vs. Jno. Sterror, Appellant. 


1. Constitution—Act of March, 1875—Cases taken by appeal out of their districts. 
—Unier the late constitution of this State (Art. IV, 3 5) causes can be dock- 
eted and heard only at the session of the Supreme court held in the district 
wherein they originated. And the act of March 27th, 1875 (Sess. Acts 1875, 
p. 106) in so far as it authorizes cases to be taken out of their respective dis- 
tricts, is invalid, 


Appeal from St. Louis Criminal Court. 


No brief filed. Opinion rendered on motion to strike case 
from docket. 
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Waensr, Judge, delivered the opinion of the eourt. 


The scensed was convicted of robbery in the first degree 
in the St. Lonis criminal court, and he has appealed his cage 
here to our session in Jefferson City. The appeal was taken 
under an act approved March 27, 1875, entitled “An act to 
provide for the more speedy determination of criminal caseg 
in the Supreme Court.” (Acts 1875, p. 106.) The act pro- 
vides that any person who is convicted upon an indictment 
for felony, where no supersedeas is granted, may, if he so 
elect, take an appeal, or sue out a writ of error, returnable to 
the term of the Supreme Court next following such convie- 
tion, wherever such term may be held, any law to the con- 
trary notwithstanding. 

The Constitution says: “The State shall be divided into 
convenient districts, not to exceed four, in each of which the 
Supreme Court shall be held, at such time and place as the 
General Assembly may appoint; and when sitting in either 
district it shall exercise jurisdiction over causes originating 
in that district only.” (Art. 4, § 5.) The State is now divided 
in three districts, in each of which the Supreme Court holds 
its sessions, one session being held at Jefferson City, one at 
St. Louis, and the other at St. Joseph. By the provisions of 
the Contitution above referred to, the court is prohibited from 
taking jurisdiction of cases except where they originate in the 
district where it is holding its session. 

As the present case originated and was tried in the St, 
Louis district, it cannot be appealed and heard by the court 
at this place, and it will, therefore, be stricken from the 
docket. The other judges concur. 
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Tuomas Corrigan, Respondent, vs. Micnazrn Hunt, Appel- 
lant. 


1. Corrigan vs. Detsch, ante p. 290, affirmed. 


Appeal from Jackson County Special Law and Equity 
Court. 


Wm. E. Sheffield, for Appellant. 
Tichenor & Warner, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


This case is in all respects similar to the one of Corrigan 
ve. Detsch, decided at the present term, and for the reasons 
‘therein given, the judgment must be affirmed. The other 
judges concur. 





Ouiver P. Jounson, Appellant, vs. Metissa MoFatt, Re- 
spondent. 
1. Appeal—Judgment should be set out.—Although it is stated in the transcript 


that a judgment was rendered below, if the judgment itself does not appear, the 
appeal will be dismissed. 


Appeal from Dade Circuit Court. 
NV. Gibbs, for Appellant. 
Hoven, Judge, delivered the opinion of the eourt. 


This was an action for the claim and delivery of personal 
property, institnted before a justice of the peace without 
written complaint or affidavit, as required by law, and tried © 
on appeal in the circuit court of Dade county. 

It is stated in the transcript that a judgment was rendered 
on the cause, but the judgment itself nowhere appears. In 
conformity to repeated decisions of this court, tiie appeal will 
be dismissed. The other judges concur. 
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Srats oF Missouri, Respondent, vs. Perzr Muyzrs, Appel. 
lant. 


1. Bail bond—Scire facias—Allegations of answer as to acceptance in writing of 
prisoner by sheriff—As to costs.—In scire facias on a forfeited recognizance 
given for the forthcoming of a prisoner, where the answer alleges that prior 
to the taking of the forfeiture defendant had delivered the prisoner to the 
county sheriff, who accepted the surrender, that allegation is sufficient, 
It is unnecessary to allege anything as to the payment of costs. The statute 
(Wagn. Stat., 1093, 3 39) refers to cases of surrender after forfeiture of the 
bond, but before final judgment. Nor need the answer allege that the accept. 
ance of the prisoner was acknowledged by the sheriff in writing. 


Appeal from Jasper County Circuit Court. 
W. H. Phelps, tor Appellant. 
Jno. 4. Hockaday, 4t?y Gen’l, for Respondent. 
Suxrrwoop, Judge, delivered the opinion of the court. 


This cause comes here that we may determine the sufficiency 
of an answer, which in substance alleged that long before the 
judgment of forfeiture had been taken upon the recognizance, 
the defendant, as the surety of McGuire, had obtained a cer. 
tified copy of such recognizance, which, together with the 
body of McGuire, he had delivered to the sheriff of Jasper 
county, who thereupon accepted the surrender tlius made, and 
took, held and detained McGuire in his custody, by virtue of the 
copy of the recognizance. To these allegations of cause for 
setting aside the forfeiture as to the surety, the State success- 
fully demurred, and the forfeiture was made absolute. 

When asurety, prior to any default made by or a forfeiture 
taken against his principal, surrenders him to the sheriff un- 
der the circumstances as set forth in defendant’s answer, he 
has done all that the law contemplates or requires in order to 
his discharge. “The payment ofall costs,” as mentioned in 
sec. 39, Wagn. Stat., 1093, is obviously both unnecessary and 
impossible, until costs accrue by reason of the forfeiture taken. 
The section referred to evidently has reference to cases where 
the bail surrenders his principal after forfeiture, but before 
final judgment. This, however, is not the case the record pre- 
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sents. There was no need, therefore, for the answer to con- 
tain any allegation respecting costs. Nor was it necessary to 
his discharge that the defendant should allege therein that 
the sheriff acknowledged in writing the acceptance of the 
principal. This acknowledgment it is clearly the duty of the 
sheriff to make when the surrender of the principal occurs ; 
but it is equally clear, that after the bail has complied with 
the provisions of law on his part, he is entitled to be ex- 
onerated from further liability, and that the failure or re- 
fusal of the officer to do his duty in the premises, should not 
debar the surety from his discharge. 

Again, our statute respecting pleadings (Wagn. Stat., 1017, 
§ 18) only requires that “substantive facts necessary to con- 
stitute a cause of action or defense shall be stated.” The 
“substantive facts” here were the surrender of the principal 
by the bail, and the acceptance of such surrender by the 
sheriff, so that even were it absolutely essential to the dis- 
charge of the bail that the acceptance should be in writing, 
still this would only be a matter of evidence to be adduced 
at the trial. (Coats vs. Swindle, 55 Mo., 31.) 

For these reasons the answer of the defendant shonld 
have been held sufficient; and the judgment is accordingly 
reversed and the cause remanded. The other judges con- 
cur. 





Henry W. Mutts, Inrerpreaper, Defendant in Error, vs. 
James Tuomson, Plaintiff in Error. 


1. Attachment before justices—Jurisdiction as to amount claimed in interplea.— 
In an attachment suit before a justice of the peace, where the amount origi- 
nally sued for is within the jurisdiction, he will also have jurisdiction of the 
interplea, although the value of the property attached and of that claimed, ex- 
ceed the amount for which snit may be brought in that court. 

2. Attachment before justice—Interplea— Verdict for value of property claimed.— 

Where a number of horses were attached before a justice, and the jury found 

for an interpleader“ iw the sum of $150, for horses,” ete., the verdict was 
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held a mere nullity whieh should have been set aside, and a judgment rendereq 
thereon “for the possession of the property mentioued in the interplea” unay, 
thorized. 


Error to Cooper Circuit Court. — 
Hayden & Tompkins, with Johnsen, for Plaintiff in Error, 


I. The verdict did not find on the issue of the case, hut 
found $150 for horses and $25 for damages: the issue Wag, 
did the property belong to Mills? It should have been 
treated as a nullity. 

II. The amount of property involved was beyond the juris. 
diction of a justice of the peace, and the motion in arrest 
ought to have been sustained for want of jurisdiction. (Wagn, 
Stat., 807-8, §§ 2,3; Butler vs. Ivie, 30 Mo., 478.) 


John Cosgrove, for Defendant in Error. 


I. The statute (Wagn. Stat., 92, § 52) gives a party the 
right to interplead. It does not say what kind of a verdict 
shall be returned, or what kind of a judgment shall be en- 
tered. And when the property has been sold and cannot be 
returned, the verdict should be for the value of the property 
attached, together with the damages sustained, and judgment 
should have been accordingly. And this court should render 
the proper judgment. (Dozier vs. Jasman, 30 Mo., 216; Rus 
sell vs. Defrance, 39 Mo., 506.) 

II. The amount sued for (to-wit, $72.77) in the attachment 
suit, gave the justice jurisdiction. The issues raised by the 
interplea are merely incidental or collateral to the original 
suit, and if the justice had jurisdiction in the first instance 
he cannot be deprived of it, in consequence of the value of 
the property claimed by the interpleader. The statute limit- 
ing the jurisdiction of justices (Wagn. Stat., 807, § 2) has no 
application to garnishment proceedings. (Davis vs. Staples, 
45 Mo., 567.) And the same principle is applicable to inter- 
pleas. 


Sxerwoop. Judge, delivered the opinion of the court. 


Thomson bronght snit by attachment before a justice of 
the peace against Samuel and R. E. Maxwell, on a promis 
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sory note, for $150, on which note a balance of $72.77 was 
claimed. Under the writ issued in the cause, the constable 
attached a quantity of personal property. W. H. Mills filed 
an interplea for a portion of the property thus attached, and 
in the circuit court, where the cause was taken by appeal, 
was successful, 

I. 

Inasmuch as the value of the property claimed by the in- 
terpleader exceeded the amount imposed by law as the statu- 
tory limit to recoveries of personal property in actions before 
justices of the peace, it is insisted that the justice had no jur- 
isdiction in regard to the interplea. This view, however, is 
thonght to be incorrect. That the justice had jurisdiction in 
the original suit, there can arise no doubt; and this interplea 
is but acollateral matter—an incident growing out of the prin- 
cipal action. Besides one and the same section of the statute 
(Wagn. Stat., 192, § 52), which allows interpleas in the cir- 
cnit court, authorizes their filing before justices of the peace, 
and no limit is assigned in the section referred to as to the 
value of the property which is the subject of the interplea. 
And were we to assign a limit in cases of this sort, we wouid 
do that which the law itself has not done. The case before 
us is not the only instance presented by the statute where 
justices of the peace are permitted to go beyond the bounda- 
ries allotted to them in the ordinary method of procedure. 

II. 

The issue raised by the interplea was whether the property 
described therein was that of Mills, the interpleader. But 
the verdict was not responsive to this issue. The jury merely 
found for “Mills in the sum of $150 for horses, and $25 for 
his damages, making in all $175.” This verdict was a mere 
nullity,and the court should have set it aside. This, however, 
was not done, but the court proceeded to enter judgment in 
favor of Mills and against Thompson, for “the possession of 
the property mentioned in theinterplea.” There is no ground 
upon which this action of the trial court can be upheld. 
27—voL. LXI. 
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The verdict is based on a false issne, and the judgment 
finding no support in the verdict, must be reversed, and the 
cause will be remanded. The other judges concur. 
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Joseru K. Gisson. Respondent, vs. Taomas H. Vavenay, Ap- 
MINISTRATOR, ETc., Appeilant. 


1. Administration—Allowance of circuit court, judgment in probate— Filing 
of petition, setting forth loss of—Transcript—Filing notice to administrator, 


when necessary.— Where judgment was rendered in the circuit court, but there. 


cords were destroyed. and on decease of defendant, instead ofa transcript of the 
judgment, a petition alleging its rendition and the loss of the record was filed in 
the Probate Court, praying an allowance and classification of the claim, the judg. 
ment was held to stand on the footing of an ordinary. demand, and for that 
rexson improperly allowed without notice to the administrator of its presen- 
tation. And, in default of such notice or waiver thereof, funds arising from the 
sale of decedent’s estate, cannot be subjected to the lien of the judgment. 

Where tie transcript of a judgment is presented for classification, it bears within 
itself the evidences of its own verity, and perhaps may be allowed without no. 
tice; Lut where the record is not supplied in the statutory manner, the rendi- 
tion of the judgment and—in the case supposed—its loss, are matters resting 
in parol and open to dispute, and the administrator must be notified. 

As to jurisdiction, the governing rule in cases of this sort is, that although it will 
be, in the absence of aught in the record to the contrary, presumed as to courts 
of general jurisdiction, yet this presumption does not prevail in respect to those 
whose jurisdiction is special and limited. 


Appeal from Christian County Circuit Court. 
J. R. Vaughan, with Grover & Ellis, for Appellant. 


I. In presenting a judgment for allowance against an es- 


tute. the same notice to the administrator is required as in 
the presentation of other demands, and if it be not given or 
waived, the allowance is illegal and void. (Bryan vs. Mundy, 
14 Mo.. 459; see also, Brooks vs. Duckworth, 59 Mo., 50.) 
II. Where the original judgment has been destroyed, a 
copy supplied by the court in which it was rendered, should 
be filed in the probate court. showing the lose or destruction, 
and it should be treated as an ordinary claim. (Wagn. Stat., 
102, § 8; Carondelet vs. Desnoyer, 27 Mo., 36.) 
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Bray §& Cravens, for Respondent. 


I. Notice of the presentation of a judgment for classifica- 
tion is not necessary. (Wagn. Stat., 105, § 27; Carondelet 
vs. Desnoyer, 27 Mo:, 36; Peters, Adm’r, vs. Holliday, 
Adm’r, 40 Mo., 544.) 

II. The estate being insolvent, the respondent will lose 
his demand, unless the lien against the land and the proceeds 
arising from the sale thereof is enforced. 


SuErwoop, Judge, delivered the opinion of the court. 


Gibson recovered judgment against Lawing in the Chris- 
tian cireuitcourt. After the rendition of the judgment, Law- 
ing died and the circuit court records were destroyed by fire. 
Un the records of the Christian probate court, there is an 
entry in a cause entitled as above, as follows: “ Now at this 
. day comes the plaintiff in this cause and files his petition, veri- 
fied by affidavit, stating that in the lifetime of the defendant 
he obtained a judgment for the sum of one hundred and eighty- 
dollars and fifty-five cents, and that the same nor any part 
thereof has not been paid ; and the court orders that the same 
be filed and classed in the fourth class of debts.” This entry 
is of the February term, 1866. 

Under an order of the court the land of the deceased was 
- sold for the payment of debts, not including that of the plain- 
tiff. While the money arising from such sale was in the 
hands of the administrator, the plaintiff moved the court that 
the administrator pay over to him an amount sufficient to satis- 
fy the judgment obtained, alleging that it had been allowed 
in the 4th class and was a lien on the land which had been 
sold by the administrator, and that the estate was insolvent. 
This motion prevailed and the administrator appealed to the 
cireuit court. where the judgment again went in favor of the 
plaintiff. The chief ground of the resistance offered by the 
administrator to the motion was that he had never been noti- 
fied of the presentation of the claim. nor did the record of the 
probate court show notice given to or waived by him. It 
was conceded at the trial that there was a judgment rendered 
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in the circuit court in the lifetime of the deceased, in favor of 
plaintiff for the amount specified in the record of the probate 
court ; that the judgment thus rendered was a lien on the real 
estate of the deceased at the time of his death, and that the 
records of the Christian circuit court, including that of the 
judgment mentioned, were destroyed by fire, prior to the entry 
in question being made in the probate records. And it was 
also conceded that there was no evidence of notice to the ad. 
ministrator or his waiver thereof to be found in such records 
or the files of that court, and that the estate of the decedent 
was insolvent. 

The only point therefore which this case presents, is a jnris- 
dictional one. The governing rule in cases of this sort is, 
that though jurisdiction will be, in the absence of anght in 
the record to the contrary, presumed as to courts of general 
jurisdiction, yet this presumption does not prevail in respect 
to those whose jurisdiction is special and limited. 

In the latter class of cases the failure of some portion of 
the record or proceedings to show jurisdiction is necessarily 
fatal, as has been decided in numerous instances in this court, 
(State vs. Metzger, 26 Mo., 65; Bersch vs. Schneider, 27 Mo., 
101; Hausburger vs. Pacific R. R., 43 Mo., 196; Iba vs. H, 
& St. Jo. R. R. Co., 45 Mo., 469; Cunningham vs. P. R. R., 
ante, p. 33.) 

If a transcript of the judgment rendered in the circuit court 
had been filed in the probate court for classification, perhaps 
no notice to the administrator would have been requisite, as 
the alleged indebtedness having been adjudicated upon in the 
lifetime of the decedent, it had ceased to occupy the attitnde 
ofa “demand.” This distinction between the classification 
of a judgment and the allowance and classification of a “ de- 
mand” would seem to be clearly marked ont by the statute. 
(Wagn. Stat., 103, §§ 26, 27; Carondelet vs. Desnoyer, 27 
Mo., 36.) 

But as it is conceded that no transcript was filed, the case 
must occupy the same footing as an ordinary demand, and 
be in subjection to the rule requiring notice. 
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When the transcript of a judgment is presented for classi- 
fication, it bears within itself the evidences of its own verity ; 
not so in case the record of a judgment is destroyed; the 
claimant then comes before the court of probate jurisdiction, 
alleging the existence of two things: first, that a matter once 
in litigation has resulted in his favor; and second, the de- 
struction of the record evidencing that fact. 

If the record has not been supplied as pointed out by stat- 
ute, both these allegations must rest in parol, and be open to 
dispute and disproval. In order that they may be disputed 
or disproved, the administrator must have notice. 

Whether the plaintiff may still have his judgment classi- 
fied and then proceed to enforce his lien against the land, 
bound thereby at the date of the decedent’s death, we are not 
now called upon to determine. 

Judgment reversed, and the cause remanded. All the 
other judges concur. 
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D. B. Witson, Plaintiff in Error, vs. Jno. H. Grecory, Ap- 
MINIsTRATOR, OF C. H. Gruegory, Derc’p, Defendant in 
Error. 


1. Administration— Notice of lime when claims must be presented— When not a 
bar to claims presented after period limited by statute —An administrator can- 
not avail himseif of the limitation prescribed in the statute as a bar to a de- 
mand, unless he has given notice of his letters in the manner and within the 
time directed by law, And a notice that claims must be presented and exhibi- 
ted within three years, being directly at variance with the time fixed by the 
statute, (Wagn. Stat., 86, 3 19) constitutes no bar to the exhibition and allow- 
ance of a claim against the estate after the lapse of the two years limited by 
that act. 


Error to Osage County Circuit Court. 
Ewing & Smita, for Plaintiff in Error. 


The period of limitation against demands can only avail 
the administrator when he has given the notice in the man- 
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ner and with the time prescribed by law. (Wagn. Stat, 86, 
§ 19; Bryan vs. Mandy, Adm’r, 17 Mo., 556; Wiggins yg 
Green, Adim’r, 9 Mo., 264; 13 Mo., 125; Emmerson yg, 
Thompson, 16 Mass., 434; McLinn vs. McNamari, 2 Dey, 
& Bat., 85; Pendelton vs. Phelps, 4 Day., 476.) 


Lay & Belch, for Defendant in Error. 


I. The notice states the facts of the granting of letters, their 
date, and to whom granted, and requires parties to procure 
sllowance of their demands. This is sufficient. (Merchant, 
Bank vs. Ward’s Adm’r, 45 Mo., 310; see also, 1 Gall, 41; 
7 Or., 506; Greenabaum vs. Elliot, 60 Mo., 25.) 

The notice need not state the law or their rights. 

The notice is right, and the difficulty arises out of a disre 
gard or a confounding of the words “exhibit” and “present” 
as used in the statute. The exhibition must be within the 
two years, (Wagn. Stat., 102, § 2,) and the presentation within 
three years. (Id., § 6.) 


Waener, Judge, delivered the opinion of the court. 


The record shows that the plaintiff presented an account 
for allowance against the estate of C. H. Gregory, deceased, 
at the May term, 1873, of the Osage county court. Due 
notice of the presentation of the account was regularly served 
on the administrator, and the county court allowed and clase 
sified thesame. The administrator appealed the case to the cir- 
cuit court, where it was tried by the court sitting as a jury, and 
upon a hearing thereof, the administrator objected to the in- 
troduction of any testimony by the plaintiff, and assigned as 
a reason for his objection, that the account was not exhibited 
within two years after the granting of letters of administre 
tion. The objection was sustained and the court declared the 
law governing the case to be, that if the demand was not er 
hibited within two years after the granting of letters, it was 
barred. The plaintiff therenpon took a non-suit, and upons 
refusal by the court to set the same aside, he has prosecuted 
his writ of error. 
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At the time of exhibiting the demand for allowance two 
years had elapsed. 

The decisionsin this court are numerous, holding that an 
administrator cannot avail] himself of the limitation prescribed 
in the statute as a bar to a demand, unless he has given no- 
tice of his letters in the manner and within the time directed 
by law. 

The statute under which this proceeding was had, pre- 
acribed that the administrator should give notice by publica- 
tion, “ requiring all persons having claims against the estate 
to exhibit them for allowance to the executor or administra- 
tor within one year after the date of the letters, or they may 
be precluded from any benefit of the estate; and that if such 
claims be not exhibited within two years from the time of 
such publication, they shall be forever barred.” (1 Wagn. 
Stat., 86, § 19.) 

The following is a copy of the notice of the grant of letters 
published by the administrator: “Notice is hereby given. 
that letters of administration upon the estate of C. H. Greg- 
ory, deceased, have been granted to me by the clerk of the 
county court of Osage county, bearing date the 7th day of 
March, 1871. All persons having claims against said estate 
are hereby notified to present them properly authenticated, 
according to law, within one year from the date of said letters 
or they may be precluded from any benefit in the estate, and 
if not presented within three years from the date of said let- 
ters they will be forever barred.” 

That the notice does not in all respects use the phraseology 
in the statute, makes but little difference. as in substance it 
is the same. But the radical departure is in the time, that 
operates as a bar. The statute says that if the claims are not 
exhibited within two years from the time of the publication 
they shall be forever barred; whilst the notice is that they 
must be presented or exhibited within three years, else they 
will be barred. 

This was not giving notice in the manner prescribed by 
law. It was directly contrary to the statute, was irregular 
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and therefore it constituted no bar to the exhibition ang 
allowance of plaintiff's claims. Wherefore the judgment 
should be reversed and the cause remanded. 

Judges Napton and Sherwood concur ; Judges Vories and 
Hough absent. 
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Srare or Missourt, Respondent, vs. Peter Murxrs, Appel- 
lant. 


See State vs. Merers, ante p. 414, 
Appeal from Jasper County Circuit Court. 
H. H. Harding, with W. H. Phelps, for Appellant. 
Jno. 2. Hockaday, Att'y Gen’l, for Respondent. 
Surrwoop, Judge, delivered the opinion of the court. 


The same questions arise in this case asin that between the 
same parties determined at this term, and for like reasons, 
the judgment will be reversed and the cause remanded. The 
other judges concur. 
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J. H. Moors, Plaintiff in Error, vs. A. J. Mounrcastiz De 
: fendant in Error. 

1. Statute of frauds—Memorandum— Letter addressed to a third party —Under a 

proper construction of the statute of frauds (Wagn. Stat., 656, 2 5) a writing 

signed by the party sought to be charged, although in the form of a letter ad- 


dressed to a third party, is a sufficient “memorandum,” if explicit enough as to 
the terms of the contract. 


Error to Cass County Circuit Court. 


Boggess & Sloan, for Plaintiff in Error, cited, Bro. Stat. 
Frauds, 3 ed., § 354, and note 3; Moore vs. Hart, 1 Vern., 
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110; Fugate vs. Hanford, 3 Littell, 262; Coles vs. Tre- 
eothick, 9 Ves., 234-249-50: Gibson vs. Holland, Law Rep. 
Cr. Com. Pleas, vol. 1, p. 1; Tayl. Ev., 6 ed., p. 902, § 938; 
Neal vs. Cox, Peck, [Tenn.] 443: Barrell vs. Joy, 16 Mass., 
922; Hutchinson vs. Tindall, 2 Green Chy. [N. J.] 357; 
Welford vs. Beasley, 3 Atk., 503. 



































Woolridge & Daniel, for Defendant in Error, cited, Phil. 
Ev.,2 Am. from 3 London Ed., t. p., 335, and s. p. 357 to 
369; Bro. Fraud, 2 ed., p. 355, §§ 338, 339, 348. 


Hoven, Judge, delivered the opinion of the court. 


The plaintiff in his petition claimed damages for the breach 
of acertain contract alleged to have been made by the de- 
fendant with him, in relation to certain farming operations, 
which were to have been managed and controlled for the pe- 
riod of five years by plaintiff, on a farm in Cass county, be- 
longing to the defendant. The defendant relied upon the 
statute of frauds as a defense to the action. 

[t appears from the record, that in the year 1871 the plain- 
tiff and the defendant resided in the State of Tennessee, and 
there entered into an oral agreement in relation to the culti- 
ration and improvement by the plaintiff of the defendant’s 
farm in Cass county. When the plaintiff left Tennessee for 
Cass county he took a letter from the defendant to one J. K. 
Licey, who lived in Cass county near the defendant’s land, 
and who was at that time acting as agent for the defendant. 
The letter stated tiat the bearer intended to live upon the 
defendant’s land, solicited from Lacey certain kind offices for 
the plaintiff, and proceeded to inform him as to the details 
of acontract between the plaintiff and the defendant as to 
the farming operations which were to be conducted by the 
plaintiff. This letter was offered by the plaintiff as evidence 
of the contract set out in his petition,and the case having 
been tried without the aid of a jury, it was received by the 
court subject to objection. Afterwards the plaintiff asked 
instrnetions declaring this letter to be a sufficient memoran- 
dum, under the statute of frauds, of a contract between the 
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parties, which were refused by the court, and he therenpon 
took a nunsuit with leave, ete.,and now brings the case here 
by writ of error. 

The statute requires that the henna upon which the 
action shall be brought, or some memorandum or note there- 
ot, shall be in writing, and signed by the party to be charged 
therewith, or some other person by him thereto legally an- 
thorized. The statute was never designed to exclude all 
memoranda and notes, which had not been agreed upon by 
the parties as containing the substance of their agreement. 
If the party sought to be charged should commit to writing, 
in an epistolary or other form, the substance of the agreement, 
and sign the same, such writing would support an action 
against him upon the agreement. The object of the statute 
was simply to dispense with parol testimony in certain cases, 
and to require evidence in writing, over the signature of the 
party to be charged, of the obligation sought to be enforced. 

Prof. Greenleaf, in his treatise on the law of Evidence, vol. 
1, § 268, says: “It is sufficient if the contract can be plainly 
made out in all its terms from any writings of the party, or 
even from his correspondence.” 

In the case of Welford vs. Beazley (3 Atk., 503), Lord 
Hardewicke said: “There have been cases where a letter 
written to a man’s own agent, and setting forth the terms of an 
agreement as concluded by him, has been deemed to be a 
signing within the statute and agreeable to the provision of 
it.” This case was cited and followed by Lord Eldon in the 
case of Coles vs. Trecothick. (9 Ves., 235). See also, the 
case of Allen vs. Bennett (3 Taunt., 169). 

It will be seen from the foregoing authorities that the 
writing offered by the plaintiff, though in the form of a let- 
ter addressed to a third party, should have been received by 
the court as a sufficient memorandum under the statute of 
frauds, if it was explicit enough as to the terms of the con- 
tract. As-to that, the land is designated neither by metes 
and bounds, nor by numbers, but only by words denoting its 
proximity to other lands, precise enough, however, to render 
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it capable of identification ; and the respective engagements 
of the plaintiff and defendant in reference thereto are par- 
ticularly set forth by the defendant and expressed to be their 
contract. The language of the letter is: “My contract and 
his is,” &e. 

We are of opinion, therefore, that the circuit court erred 
in its rulings in regard to this letter, and its judgment will 
be reversed and the cause remanded. The other judges 
concur. 
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A. J. Garner, ef al., Appellants, vs. Joun Tucker, Respon- 
dent. 


1. Administrators—Private sales without notice—Mis-recitals of deed as to date.— 
An application regularly preferred by the public administrator for the sale of 
real estate liaving been rejected, an order was made, on what was called an 
amended petition—unaccompanied by any accounts, lists, inventories or ap- 
praisements—but to which the widow and heirs appeared by attorney, directing 
a private sale of theland, The administrator’s deed made pursuant to that sale 
contained a mistake of some days in its recital as to the date of the sale. Held, 
Ist, the proceedings were irregular, but the order of sale was not void ; 2d, the 
misrecital in the deed as to the date of the sale, did not affect the validity of 
the deed. 

Administration—Approval, after final settlement, of sale made theretofore— 
Deed pursuant to such approval—Eff ct of. —Afier final settlement, but before 
his discharge, an administrator may make a conveyance of land, provided the 


we 


order of the probate court approving the sale under which his deed is made, 
is itself valid. But where the land has been sold by him, and a final settle- 
ment has been made and approved, and remains in force, that court has no 
jurisdiction, years subsequently, on the presentation of another report of the 
sale, to make an order approving the same; and a deed given by the adminis- 
trator, pursuant to such approval, conveys no title. 


Ippeal from McDonald County Circuit Court. 
Bray & Cravens, with L. M. Lloyd, for Appellants. 


I. The refusal of the court, at the return of the order of 
publication, to make the order of sale, leit the notice there- 
by given functus officio, and the order at the November term 
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following, to sell at private sale of any kind, and the sale 
thereunder at the same term, were absolutely void. (Cald- 
well vs. Lockridge, 9 Mo., 362; Speck vs. Wohlien, 22 Mo., 
317; Valle v, Fleming, 19 Mo., 454; Strouse vs. Drennan, 41 
Mo., 489.) A sale can only be directed at a term subsequent to 
the application. (Valle v. Fleming, supra; Wagn. Stat., 96, 
97, $$ 25, 26 ; Strouse vs. Drenann, supra.) 

II. The final settlement of the administrator, and its ap- 
proval by the court, was a final judgment. He had also been 
discharged, and his term of office as public administrator had 
terminated. Under such state of facts his contro] over the 
estate was at an end. (State ex rel, Collins vs. Stephenson, 
12 Mo., 178; Caldwell vs. Lockridge, supra; Ruggle va, 
Webster, 55 Mo., 246; Barton vs. Barton, 35 Mo., 158; 
Stare to use of Whaly vs. Blackwell, 20 Mo., 97; Manly vs, 
Roberts, 48 Mo., 307; Wagn. Stat., 98, § 36.) 

Ii. The proceedings in the probate court in Angust and 
October 1872 in approving a report of sale then made and 
filed by Daniel Harmon, were without authority of law, and 
the probate court acted without jurisdiction. The approval 
was a judicial act, and to bring the judicial power of the pro- 
bate court to bear in the approval of a report of sale, the re 
port must be made by a person having authority to make the 
report, and Harmon was functus officio. The expiration of 
his term of office, ete., worked a revocation of his letters and 
he could not even execute a deed, had the sale been properly 
reported and approved. (Wagn. Stat., 98. § 36.) 

1V. The deed of Harmon to Tucker recited that the sale was 
made Nov. 20, 1867, when the report showed that it was 
mide Nov. 8, 1867. Such a deed will not convey title. 


C. W. Thrasher, for Respondent. 


I. The appellants had personal notice of the presentation of 
the report of said sale, and had an opportunity to appeal if 
they were not satisfied with the action of the probate court 
on said report ; and the approval of said sale was such a judg- 
ment as cannot be inquired into in this proceeding. (Tutt 
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vs. Boyce, 51 Mo., 425; Turt vs. Zenir, 51 Mo., 481: McVey 
vs. McVey. 51 Mo., 406; Rugle vs. Webster, 55 Mo., 246; 
Jones vs. Manly, 58 Mo., 558.) 

II. The mistake in the recital in the deed as to the day of sale 
was a mere clerical error, and was corrected by the record 
and report of sale produced in evidence at the trial. (Moore 
vs. Wingate, 53 Mo., 398.) 

IIL. The fact that the administrator in this case had made 
what purported to be a final settlement, did not discharge him 
from his trust as such administrator, and does not affect the 
validity of the report of sale and deed subsequently made by 
him. (Rugle vs. Webster, 55 Mo.. 246.) 


Hoven, Judge, delivered the opinion of the court. 


This was an action of ejectment brought by the plaintiffs, 
as heirs at law of John W. Cole. deceased, to recover the pos- 
session of certain Jands in McDonald county. The defend- 
ant claimed title as purchaser at a sale of said lands, made in 
pursuance of certain orders of the probate court of McDonald 
county, by Daniel Harmon, the public administrator, of said 
county, having in charge, as such administrator, the estate of 
the said Cole, and by virtue of a certain deed purporting to 
have been made in pursuance of said sale. 

The case was tried by the court without the aid of a jury, 
and there was a finding and judgment for the defendant, 
from which plaintiffs have appealed to this court. 

It appears from the record, that at the May term of the 
probate court, in the year 1867. on the hearing of an applica- 
tion, regularly preferred for the sale of the land in contro- 
versy, the court sustained objections thereto, and refused to 
order the saine to be sold. At the November term, 1867, 
and on the 4th day of said month, on what was termed an 
amended petition for the sale of real estate. which was unac- 
companied by any accounts, lists, inventories or appraise- 
ments, and of which no notice was given by the administra- 
tor, but to which the record shows the widow and heirs ap- 
peared by attorney, an order was made for the sale of said real 
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estate at private sule, und the sume was purchased by the de 
femdant. This sale was on the 9th day of November, 1867, 
reported to and approved by the court, and the administrator 
was ordered to make a deed. At the July term, 1869, said 
administrator made a final settlement of the estate of Cole, 
according to law, which was duly approved. 

At the trial the plaintiff offered to show that in the year 
1868, Daniel Harmon ceased to be public administrator, 
which testimony the court refused to receive. The present 
suit was instituted on the 5th day of February, 1872, and 
tried at the February term, 1874. 

At the October term, 1872, of the probate court, Harmon 
mide another report of the sale made by him as administra- 
tor in 1867, of the lands in question, having previously given 
notice to the plaintiffs of his intention so to do, which report 
wis approved by the court on the 15th day of October, 1872, 
and said Harmon was ordered to make a deed as administra- 
tor, to the defendant, Tucker, which he accordingly did on 
the 15th day of January, 1873. This was the only conver 
ance relied upon by the defendant as giving him any title to 
the land. From the order of the probate court made in 1872, 
approving the sale and ordering a deed to be made, no appeal 
was taken. 

The question arising on the foregoing state of facts is 
whether the report of sale and the approval of the same by 
the court in October, 1872. and the deed made by Harmon, 
in pursuance thereof, are of any validity. 

Other points are presented by appellant’s counsel, but un- 
der the previous rulings of this court they are not open for 
discussion. 

It is strennonsly insisted that the order of sale made 
in November, 1867, was a nullity. The mode of proceed- 
ing adopted by the administrator and sanctioned by the 
court was certainly irregular, but the order of the court di- 
recting the sale to be made, was not void. (Overton vs. Jolin- 
son, 17 Mo., 442.) No notice was given, but the record re 
cites that the widow and heirs appeared by attorney. (Valle. 
vs. Flemine. 19 Mo., 461.) 
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It is further urged that the deed is fatally defective in that 
it recites a sale made on the 20th of November, 1867, whereas 
the report shows it was made on the Sth day of November, 
1867. There is nothing in this point. (Moore vs. Win- 
gate. 53 Mo., 398.) 

The rejection of the testimony offered to show that Har- 
mon ceased to be public administrator in 1868, did not preju- 
dice the plaintiff's case. The estate of Cole continued to be 
jn his charge until fully administered, or until he was dis- 
charged in the ordinary eourse of law, as other administrators. 
(Wagn. Stat, 122, § 12.) A small balance was found to be in 
the hands of the administrator at his final settlement, and 
there is nothing in the record to show that he was ever dis- 
charged by the probate court. Under the rule laid down in 
Rugle vs. Webster (55 Mo., 246) he still had anthority to 
make a deed in January, 1873, provided the order of the pro- 
bate court approving the sale, under which the deed was exe- 
ented, was not a nullity. 

The deed offered in evidence, does not purport to have 
been made in pursuance of the order of approval made by the 
court in 1867, and as to the effect of any deed made in pur- 
snance of that order, if any were made and delivered, it is un- 
necessary to make any remarks. The deed in evidence must 
stand or fall with the order of approval of 1872; so that the 
real question is, as to the jurisdiction of the probate court, to 
approve in the year 1872, the sale which was made in the 
year 1867, a final settlement having been made by the admin- 
istrator and approved by the court in the year 1869. 

It has been repeatedly held by this court, that a final set- 
tlement has the force of a judgment, and is conclusive as to 
the matters comprehended in it, until reversed, or impeached 
for frand, and on such settlement, all power of the probate 
court over the accounts of the administrator ceases. In the 
ease of McVey vs. McVey (51 Mo., 406) to which we have 
been referred by the defeudant’s counsel, the curatorship had 
not been closed. and being still open and unsettled, the cura- 
tor wis held to be still competent to act. Here the case is 
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different. For three years a final settlement had been of re. 
cord, unappealed from and undisturbed. The power of the 
court and of the administrator over all those affairs of the 
administration which are required by statute to precede 
final settlement, had alike ceased. If the probate court may, 
three years after final judgment, supply orders which should 
have been mide in the progress of the administration and 
before the final judgment, but which were not made, it must 
be confessed that it has greater power in this regard than any 
court of general jurisdiction in the State. The approval of 
the sale is said to be the crowning act ; without the approval, 
there is no sale. What authority has the court to sell the 
property of an intestate after final settlement, and what au- 
thority has an administrator to ask it to be sold? After 
final settlement and before discharge, the administrator is us 
to some matters still subject to the order of the probate court, 
and has a limited authority specially conferred by statute, but 
he cannot disturb any of those matters which are put to rest by 
his final settlement, so long as that settlement remains in force, 
Otherwise there would be no security for heirs, legatees, 
creditors, or even the administrator himself. Matters long 
settled and properly adjusted would be subject to be re- 
viewed and overthrown, where neither frand nor error had 
been committed, and we would have only confusion and 
change—where there should be order and repose. 

The order of approval made in 1872 must therefore be held 
to be void, and as the deed offered in evidence consequently 
passed no title to the defendant, the judgment must be re- 
versed and the cause remanded. The other judges concur. 
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Jas. 1. Horr, Respondent, vs. Wm. Dottarnipg, Appellant. 


1. Statute of frauds—Promise to pay one’s own debt, ete.—Where a debtor by the 
direction of his creditor agrees to pay the amount to a third person to whom 
the creditor is owing a like sum, the promise is a direct undertaking of the 
debtor to pay his own debt, and need not be in writing. 
































Appeal from Hickory County Circuit Court. 


Ewing § Smith, for Respondent, cited Sinclair vs. Brad- 
ley, 52 Mo., 180; Flanagan vs. Hutchinson, 47 Mo., 237; 
Howard vs. Coshow, 33 Mo., 118; Besshears vs. Rowe, 46 
Mo., 501; 3 Pars. Cont., 23, 24; Nelson vs. Boynton, 3 Met., 
896. 


Waldo P. Johnson, for Appellant. 
Waever, Judge, delivered the opinion of the court. 


The judgment was for the plaintiff below, and the only 
point made in this court for a reversal is that the agreement 
on which the action was brought, was within the statute of 
frauds, and was not evidenced by any note or memorandum 
in writing. ‘The case shows that Rice executed and delivered 
to McCloud, a bond for the payment of a certain sum of 
money, and that McCloud assigned and delivered the same 
to the plaintiff, Holt; that Rice sold to the defendant, Dol- 
larhide, a lot of land for which defendant agreed to pay a 
stipulated amount; that Rice, at the time of the sale of the 
land, was owing the plaintiff the sum mentioned in the above 
bond, and that he ordered arid directed the defendant to pay to 
the plaintiff the purchase money for the land, which the de- 
fendant promised and agreed to do. 

It is very plain that the obligation which the defendant 
assumed was not to answer for the debt or default of another, 
and was not within the statute of frauds, requiring a writing 
to make it valid. 

The promise was a direct undertaking to pay his own debt, 
and not dependent on any collateral consideration. This 
point has been so often decided in this court that it is useless ° 
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to elaborate it. (Besshears vs. Rowe, 46 Mo., 501; Flanagan 
vs. Hutchinson, 47 Mo., 237; Sinclair vs. Bradley, 52 Mo., 
180.) 

Judgment affirmed. All the other judges concur. 










Ernine Oasz, Jr., Apm’r, Plaintiff in Error, vs. L. P. Cpy. 
nincHaM, et al., Defendants in Error. 


1. Common Pleas court—Clerical mistake in judgment— Relief in Equity.—Where 
a Common pleas court, invested by the statute with general jurisdiction cop- 
current with that of the circuit courts of this State errs in calculating the 
amount of a judgment, equity will grant relief at a subsequent term. (Wilson 
vs. Boughton, 50 Mo., 17.) 










Error to Jasper County Common Pleas Court, 


H. H. Harding, with A. M. Lay, for Appellant, cited Wil. 
son vs. Boughton, 50 Mo., 17; Boon vs. Miller, 16 Mo., 457; 
Sto. Eq., § 166. 


Walser § Cunningham, for Respondents, cited in argu- 
ment, Art. 6, Const. of 1865, § 21; Id., §23; Hall vs. Bray, 51 
Mo., 288 ; Rogers ex rel. vs. Judge Co. Ct. La Crosse Co., 11 
Wis., 50; Ashley vs. Glasgow, 7 Mo., 161; Harber vs. Pacific 
R. R. Co. 32 Mo., 423; Wagn. Stat., 1062, § 26; U.S. Union 
R. R. Trans. Co. vs. Traube, 59 Mo. 355; Anthony vs. Dun- 
lap, 8 Cal., 26; Chipman vs. Hillard, id., 268; Jn re Booth, 
3 Wis., 1; Wood vs. Lake, 13 Wis., 84; Booth vs. Ableman 
et al., 16 Wis., 460; Graham ez re/. vs. Chamber Gomm., 
20 Wis., 63; Ez parte Booth, 1 Wis., 145; Metzner vs. Gra- 
ham, 57 Mo., 404; 1 Sto. Eq., § 146; 2 Id., §§ 887, 896-7; 
Watson vs. Field, 10 Mo., 100. 


Napron, Judge, delivered the opinion of the court. 




















This was an application to a court of equity to have a mit 
take in a judgment corrected. The original suit was upon & 
mortgage, and this mistake occurred in a wrong calculation 
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of the principal and interest due on the note, secured by the 
mortgage, for over 13,000 dollars, upon which several pay- 
ments had been made. The attorney for the plaintiff made 
the calculation, and being asked by the court for the amount, 
stited it at asum about $1,200 less than it ought to have been. 
This mistake was not discovered till after the end of the term. 
The case is in all particulars like that of Wilson vs. Bough- 
ton, (50 Mo., 18) except that the application in this case was 
made to a court of common pleas, which, however, was in- 
vested by the statute with general concurrent jurisdiction 
with the cirenit court. In conformity with the decision in 
the case cited, this judgment must be reversed and the cause 
remanded. All the other judges concur. 
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Kansas Crry Savines Assootation, et al., Respondents, vs. 
Jno. J. Mastin, et a/., Appellants. 


1. Mortgage follows transfer of notes secured by it.—The transfer of a note se- 
cured by mortgage carries the mortgage with it. 

2. Mortgage not forfeited by obtaining general judgment, ete—A mortgagee 
does not forfeit his right to enforce his mortgage by obtaining a general judg. 
ment on the debt, nor by delaying such enforcement till the removal of a prior 
encumbrance. 

3. Mortgage lien, waiver of —Equitable estoppel.—A mortgage lien is not waived 
without existence of facts amounting to equitable estoppel. 


Appeal from Jackson County Special Law and Equity 
Court. 


F. M. Black, for Appellants. 


I. The plaintiffs intended to, and did, at the time of these 
suits, abandon their mortgage, and they ought now to be al- 
lowed to renew their lien. A mortgage may be discharged 
or waived by the acts of the parties. (2 Hill. Mort., 513.) 
If the mortgagee sell the property on execution or attach- 
tachment he waives his lien. (Butler vs. Miller, 1 Comst., 
496-502; Kimball vs. Benning, 45 N. H., 429; Paul vs. Hay 
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ford, 9 Shep., 234; 2 Dessans, 194; Anderson v. Bumgarten, 
27 Mo. 80.) 

II. At the time Sigemont took back the property, there 
was due to him seven month’s rent, and of this, $2,500 and 
over was due before the first of the notes now in coutroversy 
became due, and for that amount, at least, he had a priority, 
and the mortgage being forfeited, Sigemont, being in the pos. 
session, had a right to pledge the property to defendants and 
they acquired all his interest, and even if it be held that plain. 
tiffs did not waive their lien, defendants should at the least 
have had a priority to the extent of the $2,500 in the judg. 
ment in this cause. (See Taylor vs. Taylor, 8 Barb. 585; 
Wilson vs. Brannon, 27 Cal., 258; Green vs. Dingley, 11 


Shep., 131.) 
W. B. Napton, Jr., for Respondents. 


I. The transfer of the debts secured by the mortgage carried 
the security with it and all incidents thereto. (Potter vs. Ste 
phens, 40 Mo., 209.) 

II. The fact that a general judgment was obtained on the 
notes secured by the mortgage did not affect the mortgage. 
(Houston vs. Pigg, 24 Mo., 249.) 

III. As to the question of waiver and abandonment of the 
lien by plaintiffs, there is no evidence to support the facts. 

_ The agreement between the Mastins and Sigemont could 
not destroy the lien of plaintiffs as the assignees of the notes, 


Suerwoop, Judge, delivered the opinion of the court. 


Suit for injunction and for foreclosure of chattel mortgage, 
brought in July, 1872. In the Spring of 1870, one Sigemont 
was the owner of certain hotel furniture and fixtures, which 
were under mortgage to one Welch for $3,600, which incum- 
brance was, in the Summer of 1872, removed by the payment 
of the debt thereby secured. While, however, the incum- 
brance in Welch’s favor still subsisted, Sigemont, in April 
1870, leased the premises to Long & Carroll for a term of 
tive years at a yearly rental of $10,000, and sold the furniture, 
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ete., taking their three promissory notes for $3,000, each pay- 
able respectively, in three, six and nine months. These notes 
were secured by a duly executed and recorded mortgage on 
the personal property thus sold, and this mortgage, whose fore- 
closure is cought in the present action, also contained a clause 
referring to the lease between the parties thereto, and pro- 
viding for the prompt payment of the rents therein specified. 
Sigemont sold these notes to plaintiffs and also, as portion of 
the testimony seems to show, delivered possession of the mort- 
gage. Long & Carroll failed to meet their engagement re- 
specting rents, and Sigemont, finally, in the Fall of 1870, paid 
them a consideration to quit the premises, and give him pos- 
session of the same, as well as of the personal property, ete., 
sold to them, and on which they had secured the three notes fer 
$3,000. About the time of this transaction last mentioned, 
bat before Long & Carroll had yielded possession either of the 
house or furniture therein, Sigemont borrowed of defendants, 
John J. & Thos. H. Mastin $8,524, and secured the note he 
gave for the same, by deed of trust to defendant Black. This 
deed embraced not only the personal property, mortgaged by 
Long & Carroll to Sigemont, but also the hotel property al- 
ready under mortgage to Welch. The three months notefor 
$3,000, executed by Long & Carroll to Sigemont, and by the 
latter transferred to plaintiffs, was paid without suit, and gen- 
eral judgments were obtained against Sigemont as endosee 
on the other two notes, executed between the same parties, 
and portions of those notes were paid,and a portion also 
of the note executed to Mastin & Co. Black having adver- 
tised the personal property for sale under the power contained 
in the deed of trust, in order to the payment of the note 
made to Mastin & Co., the plaintiffs instituted this proceed- 
ing. alleging the insolvency and non-residence of Long & 
Carroll, and the insolvency of Sigemont, praying that the 
equity of redemption of the latter, in the personal property, 
might be foreclosed, and that Black meanwhile might be en- 
joined from interfering with, or selling the property under 
the deed of trust, and for special and general relief. A tem- 
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porary injunction was granted, which on final hearing was 
made perpetual, and the court after taking an account as to 
‘the amounts respectively due the plaintiff and the defendants, 
therenpon entered a decree for the sale of the property and 
the application of the proceeds, first to the satisfaction of the 
amounts due to plaintiffs,and second that due to defendants, 
and third, the residue, if any, to the defendant Sigemont, who 
did not appeal. It is wholly immaterial whether the mort. 
gage was delivered by Sigemont on the transfer of the notes, 
as the transfer of the latter carried with it the former as the 
usual incident. Nor is it a matter of any moment that gen- 
eral judgments were obtained by the plaintiffs prior to re 
sorting to steps looking to foreclosure; nor that they re. 
frained from enforcing their lien until the ineumbrance of 
Welch, Kaving priority to them, was removed. 

It rests altogether in the option of the mortgagee whether 
he will resort to one or more of the three-fold and concurrent 
remedies afforded by the law. (Thornton vs. Pigg, 24 Mo., 
249.) 

I have searched the record in vain in the endeavor to dis- 
cover anything indicative of a waiver of their mortgage lien 
on the part of the plaintiffs. No doubt there are cases of that 
sort, but in all of them, as in that of Anderson vs. Bumgartner 
(27 Mo., 80) cited by defendants, there must exist the ele. 
ment of equitable estoppel—something in short which forbids 
the assignee from asserting his lien against innocent pur- 
chasers, misled by his representations, or by his failure to 
speak when he should have done so. But nothing of that kind 
can be laid to the charge of the plaintiffs. 

We may concede that the pleadings admit that by the terms 
of the mortgage between Long & Carroll and Sigemont the 
rents of the hotel property were first to be paid, and yet it is 
not seen what bearing that admission can possibly have here, 
as by the compromise effected. between Long & Carroll and 
Sigemont, all question as to priority of the rents over the notes 
transferred to plaintiffs is forever banished from considera- 
tion; since Sigemont certainly regained the property die 
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charged of claimforrent. The effect, therefore, of that com- 
promise was to place matters in precisely the same situation 
as if Sigemont had never leased the hotel, but had, himself. 
mortgaged the property in suit to secure his own notes to plain- 
tiffs. As the point has not been made here, any discussion as to 
granting an injunction to restrain the sale of personal prop- 
erty is regarded as unnecessary ; and besides the matter is now 
of no practical importance owing to the decree having prop- 
erly adjusted the priorities existing between the parties liti- 
gant. P 

The judgment is affirmed. Judges Vories and Hough ab- 
sent. The other judges concur. 





James Parrerson, Respondent, vs. Jonn T. Cave, ef al., Ap- 

pellants. 

1. Bills and notes— Transfer of negotiable paper without indorsement, effect of. 
—A note negotiable by indorsement, but not indorsed in fact, and transferred 
simply by delivery, is open to equitable defences in like manner with non-ne- 
gotiable paper. 

2. Note by infant—Disafirmance—Liability of sureties.—Where an infant gives 
his note for land purchased, and at his majority disuffirms the contract, the 
sureties on his nete will not be liable. 


Appeal from Christian Circuit Court. 

Gideon & Vaughan. for Appellants, cited, Buker vs. Ken- 
nett, 54 Mo., 532; 1 Pars, Cont., 240, 5 ed.; id. 255; Cow. 
Treat., § 374; Southard vs. Porter, 43 N. H., 239; 13 Mass., 
305 ; 3 Wend. 69. 


Patterson & Payne, for Respondent, cited, Boeka vs. Nu- 
ella, 28 Mo., 180; Lewis vs. Bower, Adm’r, 29 Mo., 202; 
Schroeb. Dom. Rel., 535; 1 Pars. Bills and Notes, 254, § 2. 


Napron, Judge, delivered the opinion of the court. 


This was a suit upon the following note: 
“Ang. 6, 1870. One day after date we, or either of us, 
promise to pay to the order of E. G. Williams, the sum of 
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one hundred and seventy-five dollars and twenty-five cent 
for value received of him, negotiable and payable without 
defalcation or discount, bearing interest at the rate of ten 
per cent, 

Joun T. Cavz, 

[Signed] Exizazern Cavg, 

D. M. Conn.” 

The plaintiff (Patterson) bonght this note of the payee 
(Williams) at or abont the time of its date. 

The defence was this: Cave wasa minor, about nineteen 
rears old, and he and Williams agreed to exchange two tracts 
of land and make quit-claim deeds to each other. in confor. 
mity to the arrangement, and the note for $175, was given 
as the difference between the value of the two tracts. Cuve 
afterwards repudiated the bargain, by refusing to muke any 
deed, nor did Williams make any. 

Cave’s infancy was admitted; and there was no question 
as to any recovery against him, but a recovery against the 
adult signers of the note was claimed in favor of Patterson 
(the purchaser and plaintiff) on the ground that he was the 
holder of a negotiable note, indorsed to him before maturity, 
and was not apprised at the time of his purchase of the note, 
of any defenses against Williams. And there was much evi- 
dence in regard to this, and many instructions on both sides 
were given, which it is unnecessary to copy. 

The case was tried on the theory that the plaintiff occupied 
the position of an endorsee of a negotiable note, indorsed be- 
fore maturity, and therefore the only question of fact sub- 
mitted to the jury was, whether the sale of the note took 
place before or after maturity, and whether the plaintiff was 
apprised of the defenses now set up in regard to the invalidity 
of the contract between the payee and the maker (Cave). 

These questions were, however, of no importance. The 
note was not indorsed to Patterson: he merely bonghit it as 
any other commodity, and it was transferred to him by de 
livery, and it was worth no more in his hands than when in 
the possession of the paree. 





OCTOBER TERM, 1875. 





State, to use v. White. 





This subject was thoroughly discussed in the leading case 
of Hedges vs. Seely (9 Bart. R., 214) and the doctrine 
tiere advanced has been incorporated into most of the text 
books on the subject, (Edwards Bills Prom. Notes. 286; 2 
Pars. Bills and Notes, 46) and recognized by this court in 


Boeka vs. Nuella (28 Mo., 180). A transfer of a negotiable 
nore by delivery does not clothe the assignee with all the 


rights of an endorsee of negotiable paper; it gives him the 
title to the note, but subject to the rules applicable in the 
case of an assignment or any other choee in action, “In 
short” observes the Supreme Court of New York, in the case 
above cited, “a note negotiable by indorsement, but not in- 
dorsed, transferred by delivery, and a note not negotiable 
transferred by delivery, are equally open to every equitable 
defense which the maker had against it at the time of the 
transfer, and if the payee could not have recovered at that 
time the assignee could not.” (Chit. Bills, 227, 241; 20 
Jolin, 144; 3 Kent Com., 79.) 

That the defense in this case would avail the securities on 
the note, who were adults, as well as the infant, who made 
the contract, was decided by this court in Baker vs. Kennett. 
(54 Mo., 82.) 

The minor refused to convey, and the payee also refused, 
and there was therefore no consideration for the note. 

The judgment is reversed. The other judges concur. 





Tue Srate or Missovrt, to the nse of Samugt P. Moore? al., 
Plaintiff in Error. vs. Geo. T. Wurre, Adm’r of the estate 
of G. W. Sonz, Deceased, Defendant in Error. 


1. Practice, civil—Errors— What may be reviewed without bill of exceptions.— 
Where demurrer to a petition fs sustained, and judgment rendered thereon, the 
error, if any, may be reviewed without a bill of exceptions. 

2. Administrator—Suit against by widow, for taxes paid—Averment as to steps 
taken by collector—As to her interest.—In suit against an administrator by the 
widow of the deceased, fur mouey paid by her for taxes on the estate during 
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his administration, to prevent a sale of the property to satisfy the same, the 
general allegation of her petition, that the taxes were duly levied, is sufficient, 
It need not show by a detailed statement, that the collector took all the steps 
required by the statute to authorize him to sell. And her averment that she 

. paid the taxes, having an interest to prevent such sale, does not show facts 
exempting him from that duty under the statute. (Wagn. Stat., 101, 31, 
subd, 2.) 


Error to Cole Circuit Court. 
E. L. Edwards § Son, for Plaintiffs in Error. 
G. T. White, pro se. 


I. The petition in this case discloses the fact that the 
property was the homestead, and that the widow was inter. 
ested in it; hence she was bound to pay the taxes. (Whalley 
vs. Whalley, 50 Mo., 577; 57 Mo., 135; Elliott vs. Lemon, 
Cent. Law Jour., vol. 2, p. 227; Wilcox vs. Smith, 26 Barb, 
826; 45 Barb., 188-9.) / 

IL. If, as charged, it was defendant’s duty to pay the taxes, 
it was the defendant’s debt, and plaintiff could not, by paying 
them, make defendant her debtor. (2 Greenl. Ev., §§ 107, 
113; Pars. Cont., ed. 1864, 499, 470.) 

III. The petition does not sufficiently set forth compliance 
by the collector with statutory requirements. (Brookfield 
vs. Carter, 55 Mo., 310.) 


Napron, Judge, delivered the opinion of the court. 


The first question in this case is raised by a motion to dis- 
miss. A petition was filed and a demurrer, and the court 
sustained the demurrer, and entered judgment thereon for 
defendant. A writ of error was sued out to this judgment. 
The objections are, that there was no motion for new trial, 
and no motion in arrest, in short, that there was no bill of 
exceptions in the case. 

If error appears upon a record, a weit of error is the proper 
mode of correcting it. Petition and demurrer and judgment 
on the same are parts of the record, and there is no need of a 
bill of exceptions to make them records. And if error is 
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committed, apparent on the face of the record, no bill of ex- 
ceptions is necessary. This has always been the law, and we 
are not aware of any decision of this court to the contrary. 
The motion to dismiss must therefore be overruled. 

The remaining question presented by the record is, wheth- 
er the demurrer was properly sustained. 

The petition in the case avers that one, G. W. Sone, died 
December Ist, 1869, leaving as his widow, the plaintiff, now 
Mrs. Moore; that defendant White was duly appointed ad- 
ministrator ; that White gave the requisite bond, etc., and, 
for breach of said bond assigns; that said White failed and 
refused to pay the taxes on the real estate of said Sone for 
the years 1871 and 1872; that it was the duty of White to 
pay these taxes, having ample funds of the estate in his hands 
to do so, but that he suffered the lands to be returned as de- 
linquent, and Mrs. Moore, the plaintiff, having an interest in 
said estate, to prevent a sale for non-payment of taxes, paid 
said taxes, and a judgment is asked for the amount so paid. 

The demurrer to the petition was based on these grounds: 
1. that plaintiffs seek to make defendant their debtor with- 
out his consent, and without showing that the collector had 
taken any of the steps required by the statute to authorize 
him to collect said taxes; 2. that plaintiffs seek to compel 
defendant to pay taxes for land that they claim was theirs, 
and if said land was the land of plaintiffs, or either of them 
had any interest when it became subject to taxes, defendant 
was not bound to pay taxes on the land or their interest in it. 

There is nothing in the first ground for demurrer. The 
matters alleged, if in fact they existed, were proper for an an- 
swer. The plaintiff alleges generally that the taxes were 
duly levied, and that is all that is necessary. It is not his 
business to point out all the details of the revenue law, and 
state a compliance with them. 

The second point of objection is equally untenable. If the 
plaintiffs had no interest in the lands, of course they had no 
right and would have had no motive to interfere. Whether 
their interest was such as to exempt the administrator from 
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his duty plainly pointed out in our statute. is a matter upon 
which no facts appear. The 14th section of the 4th article 
of our administration law, requires the administrator to pay 
tuxes due the State or county or incorporated town. There 
were no facts alleged in this case which showed the adminis. 
trator to be exempt from such duty. 

As the record stands, the judgment must be reversed and 
the cause remanded. The other judges concur. 





Anna E. Mrtxer, e¢ al., Plaintiffs in Error, vs. Cuas. H. Ey. 
eLisH, Defendant in Error. 


1. Miller vs. Bledsoe, ante p. 96, affirmed. 
Error to Crawford County Circuit Court. 


R. H. Musser, with A. McElhinney, for Plaintiffs in 
Error. 

E. C. Kiskaddon, for Defendant in Error. 

Naprton, Judge, delivered the opinion of the court. 


In this case the jury found for the defendant. There was 
an instruction, similar to that given in the case of Anna E, 
Miller and others vs. Bledsoe, declaring that if one of the 
plaintiffs was bound all were. As this court has already 
passed upon the propriety of such an instruction in the case 
of the same plaintiffs against Bledsoe, it is unnecessary to re- 
peat what was there said on this point, and as this is the only 
point discussed in this case, the judgment must be reversed 
and the cause remanded, The other judges concur. 
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G. H. Watser, Appellant, vs. Cray Harry, Respondent. 





1. Altachment—Plea in abatement, judgment in—Appeal.—-Under the present 
statute appeal is not allowed from the judgment on a plea in abatement. And 
the rule applies to a case where plaintiff takes his appeal therefrom after final 


judgment in his favor. 
Appeal from Barton County Circuit Court. 


Walser §& Cunningham, for Appellant. 


An appeal from the judgment of the circuit court upon 
the plea in abatement will lie in this cause, as no appeal was 
prayed for nor allowed till after the trial upon the merits. 
The cases cited by the respondent on this point are not ap- 
plicable to the state of facts as presented by the record in this 
cause. There was in this case a final judgment. (Wagn. 


Stat., 1051, § 1; 1059, § 9.) 
Robinson § Brown, for Respondent. 


An appeal will not lie from a judgment on a plea in abate- 
ment. (Davis vs. Perry,46 Mo., 449; Anderson vs. Moberly, 
46 Mo., 191; Jones vs. Snodgrass, 54 Mo., 597.) 


Napron, Judge, delivered the opinion of the court. 


This suit originated before a justice of the peace, and an 
attachment was sued out, on the ground that the defendant 
was about to leave the State. 

On the trial of the issue under the plea in abatement in 
the circuit court, some evidence was excluded by the court 
supposed to have been Jegal, to which exceptions were taken, 
and after verdict for defendant, a motion for a new trial was 
made and a motion in arrest, but the case proceeded as the 
statute directs, and the plaintiff obtained his judgment, and 
then appealed from the judgment for costs on verdict found 
in the plea of abatement. 

The case of Davis vs. Perry (46 Mo., 449), decides that no 
appeal under the present statute is allowed from the judg- 
ment on the plea in abatement, as it is not a final one. It 
‘is not easy to see how redress is to be obtained for errors 
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committed on the trial of the piea in abatement, as it is not 
likely that the plaintiff would desire to reverse his own judg. 
ment subsequently obtained. But no other method is per. 
ceived of correcting errors in any branch of the case, than by 
appealing from the final judgment, which may in fact be of 
no value without the attachment. 

The judgment must be affirmed. The other judges con. 
cur. 





A. M. Curistian ef al., Respondents, vs. Jno. B. Nuwnenry, 
Appellant. 


1. Execution sale, costs of —Payment of by plaintiff in execution— Title.—The pay. 
ment of costs of an execution sale by plaintiff in the execution or his attorney, 
is not sufficient to constitute him a bona fide purchaser. 

. Note secured by deed of trust.—Renewal of note held by assignee—Effect of on 
security.—The renewal of a note secured by a deed of trust does not destroy 
or in any way impair the security. And the assignee of the original note holds 
the security, in case he receives a renewal of the note. 

. Mortgage—Taking of new one—Merger.—In the absence of a special agree. 
ment to that effect, the taking of a new security from the same party and on 
the same property, will not merge or extinguish a prior one of the same quality 
and degree. 

. Notes and bilis—Nole received as renewal in anticipation of subsequent purchase 
of original note-—One note may be considered as a renewal of another, 80 as 
to retain a lien secured thereby, where the junior note is given to and accepted 
by the payee as a renewal, in anticipation of a purchase by him of the senior 
note, and such purchase is accordingly affected. 

. Original note the occasion for renewal——-How far debt represented by notes the 
same.—It is not sufficient to make the debt represented by an original and re 
newal note the same, so that the latter note shall hold the security given for 
the former, that the original note should be simply the occasion of the maker 
having to give the renewal. 


Appeal from Bates Circuit Court. 


Page & Holcomb, for Appellant. 


A note given by a debtor for a pre-existing debt is no pay- 
ment, unless the creditor expressly agrees to take it as pay- 
ment, and to run the risk of its being paid. ‘“ Nothing is 
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considered as an actual payment which is not in truth such.” 
(McDonald vs. Hulse, 16 Mo., 503; See also, Hil. Mortg., 


4th ed., p. 476.) 
Waldo P. Johnson, for Respondents. 


There is in this case but one point, and that is, was the 
note given by Clary to French paid off and discharged by 
that given to Cowles? It was so found by the court, and that 
finding is abundantly sustained by the evidence. 


Hoveu, Judge, delivered the opinion of the court. 


This was a petition for an injunction to restrain the defend- 
ant from selling, as trustee, certain real estate which he had 
advertised for sale, in pursuance of the provisions of a trust 
deed, which, as was alleged, had been satisfied and extin- 
guished by payment of the debt for which it was a security. 
A temporary injunction was granted, which was afterwards 
made perpetual by final decree, and defendant has appealed 
to this court. 

On the 16th day of September, 1870, Zachariah Clary exe- 
ented a trust deed for certain lands in Bates county, Mo., to 
secure the payment of a note for $448, dated September 10th, 
1870, and payable to the order of John R. French, one year 
after date. This deed was recorded on the 10th of October, 
1870, but was incorrectly copied, the recorder having omitted 
to transcribe the signatures of Clary and wife. The same 
deed was correctly recorded on the 25th of March, 1872. 

The plaintiffs claim title to the land described in said trust 
deed, through an execution sale made on the 5th day of March, 
1872, under a judgment rendered in the Bates circnit court 
against said Clary on the 13th day of September, 1871. 

On the 27th day of September, 1871, Zachariah Clary exe- 
ented another trust deed for the same land to secure the pay- 
ment of a note for $525, bearing date on said 27th day of 
September, and payable in ninety days from its date to the 
order of M. 8. Cowles, who, it appears from the testimony, 
was at that date cashier of the Bates county Savings Bank. 
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This second deed and the note secured by it were made by 
Clary for the purpose of taking up the note to French, and 
the indebtedness created thereby was really an indebtedness 
to the bank, though the note was made payable to Cowles, 

Clary testified as follows: “I borrowed the money at the 
Savings Bank in Butler, Bates county, Mo., to the amount, 
I think, of $500. and gave said Savings Bank my note, as 
near as I can remember, for the sum of $500, which I secured 
by deed of trust on-the east half of the southeast quarter of - 
section 8, in township 38, range 30, in the county of Bates, 
State of Missouri, for the purpose of redeeming my note held 
by John R. French for $448, which I applied to the purpose 
stated above, as follows: I left the money ($500) as before 
stated, prior to the 10th of September, 1871. at said Savings 
Bank, to liquidate my note held by said J. R. French. 1 in- 
structed the said bankers to inform said French and A. C, 
Widdicombe (who was trustee), that the money was there 
subject to their order. French, (as Mr. Wilson of the bank 
told me), came and received the money, signing the notes, 
(as Mr. Wilson told me) over to said bankers. I have never 
received the note into my possession. The reason I did not 
receive the note was, the said bankers refused to deliver said 
note to me on account of doubts then existing as to the deed 
of trust, then on record, being good.” 

M. 8. Cowles testified for the defendant. The note to 
French for $448 having been shown to him, he said: “When 
I first saw this note, it belonged to Mr. John R. French, in 
September or October, 1871. I then bought it of him. We 
furnished the money, and bought of Mr. French, in person, 
this note, secured by deed of trust.” The second note having 
been shown to witness, he said: “This note was given to me 
personally by Mr. Clary. We loaned Clary the money on 
this note, so that he could pay off the note and deed of trust, 
and also for additional expenses. The first note was signed 
over to us by Mr. French. There was no conversation with 
Clary about the defect in the deed of trust. I supposed that 
it was correct. We learned of the defect first after Swift 
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urchased at sheriff’s sale. Clary was to pay off the notes to 
ns. Weheld them by purchase from French. This note 
(the second) was written at the date therein mentioned. Also 
deed of trust dated same day was executed on that day; 
money, I don’t think, was given to him then; French lived 
on the river; we furnished the money when Mr. French 
came, which was a few days after the note and deed of trust 
were written. I do not know when we commenced to make 
this discount ; our books will show. We discounted notes of 
this kind at 14 per cent. per month at that time. The dis- 
count on note (second) was $23.60. This note was given to 
pay the first note, interest and expenses. When we get this 
note and interest paid by Clary, we will have no other claim 
on first note. The payment of second note liquidates the 
whole thing. I think the note was discounted October 6, 
1871; the note was assigned to the bank October 6, 1871, by 
Mr. French in my presence. My impression is that Clary 
was present when French assigned the note. I think the 
money was paid October 6, 1871. We lifted the first note 
the same day the other was given; they both happened on 
same day. The reason that we held both notes was because 
the first note was given for purchase money. I do not know 
that this fact appeared upon the note or deed of trust.” 

J. E. Wilson testified: “ Mr. Clary wanted us to take up 
the note held by Mr. French. French had advertised the 
_ land, and Clary wanted to execute to us his note. Mr. French 
afterwards came in and agreed to sign the note without re- 
course. When the first conversation was held the note and 
deed of trust was dated, which was September 27, 1871, but 
was not signed till French came, which was October 6th. I 
think that Clary was not present when French assigned the 
note. We were to hold the first note.” 

Cross-examination—“The note and deed of trust were both 
signed at same time, October 6th ; I didn’t know when notary 
signed it. I suppose if the $525 note was liquidated, it would 
pay off all claims which we hold against Clary.” 
29—voL. LXI. 








JEFFERSON CITY. 


Christian, et al. v. Newberry. 





















Jus. M. Boreing testified as follows; “I resided in Butler, 
September and October, 1871. 1 was book keeper in Bates 
County Savings Bank, and notary. The bank promised to 
Jet Mr. Clary have the money. French came down and 
waited a few days, and as Clary did not come, French assigned 
the note to us (second note shown). When this note wag 
given it was for money to pay off first note. After the note 
had been assigned Clary came up, but did not demand the 
note in my presence or to my knowledge. The officers of 
the bank claimed both as security.’ The draft was delivered 
to French in person. Clary was not present on the 6th of 
October, 1871. I don’t remember when second note was 
given; I think that deed of trust and note were signed on 
day therein stated; I think they were executed September 
27,1871. Mr. Clary had no other money there except the 
proceeds of note. The note and deed of trust never left the 
bank. The second note was discounted to pay the first note,” 

Cross-examined—“I am certain the note and deed of trust 
were executed on September 27, 1871, the day they bear 
date, as I never date papers backward nor forward.” 

This witness took the acknowledgment of the trust deed 
made to secure Clary’s note to Cowles. 

Swift, who purchased the land at execution sale and con- 
veyed it to the plaintiffs, examined the record of conveyances 
before purchasing, and read the record in which the signa- 
tures of Clary and wife were omitted, and the testimony tends 
to show that the plaintiff (Christian) had actual notice of the 
defective record. Neither Swift nor the plaintiffs, who are . 
his grantees, have paid any portion of the sum bid at the exe- 
ention sale, though Christian has paid the costs, Clhiristian 
was attorney for the plaintiff in the execution. The payment 
of costs by the plaintiff in execution or by his attorney, isnot 
sufficient to constitute him a bona fide purchaser. (Hart et 
al. vs. Farmers and Merchants’ Bunk, 33 Vt., 252.) It is un- 
necessary, therefore, to say anything as to the effect of thede- 
fective record as notice. 
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The real question in this case is, whether the trust deed 
made to secure the French note has been satisfied and extin- 
gnished. or, to state it differently, whether the debt secured 
py said trust deed has been paid. 

“The trust deed being a security for the debt, must, unless 
jin some way separately extinguished, stand until the debt is 
discharged. A renewal of the note, which is merely the evi- 
dence of the debt and not the debt itself, does not destroy or 
in any way impair the security. While the debt remains unpaid 
the lien of the trust deed continues. (Lippold vs. Held, 58 
Mo., 213.) As the assignment of a note secured by mortgage 
or deed of trust carries with it to the assignee the right in 
equity to the mortgage lien, a renewal of the note to the 
assignee would not differ in effect from a renewal to the mort- 
gagee or original payee before assignment. And it has been 
held that the case is essentially the same if instead of assign- 
ing the note first, the new note be taken, and delivered to 
the intended assignee of the debt. (Burdett vs. Clay, 8 
B. Mon., 287.) Nor, in the absence of an express agreement 
to that effect, wonld the taking of a new security from the 
same party and upon the same property merge or extinguish 
a prior one of the same quality and degree. (Hill vs. Bube, 
3 Kernan, 556.) 

In view of the foregoing well established principles the 
only material inquiry is, whether the debt represented by the 
note to Cowles is the same debt for which Clary gave his 
note to French. This could only be so on the hypothesis that 
the bank was at the time the owner of the French note, and 
that the note to Cowles was executed in renewal of that note, 
or because the bank had agreed with Olary for the purchase of 
the note to French and its renewal in advance, 

It is not sufficient to make the debt the same, that the note 
to French should have been the occasion, simply, of his hav- 
ing to give the note to Cowles. 

We find nothing in the testimony which conntenances the 
idea that Clary gave his note for $525, and that Cowles or 
the bank accepted the same as a renewal of the French note 
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in anticipation of a purchase by the bank of that note. The 
question then remains, did the bank own the French note at 
that time? The note and trust deed to Cowles bear date Sep. 
tember 27, 1871, and Boreing, the notary, who took the 
acknowledgment, and Cowles, the cashier, who received them, 
both testify that this was the true date of their execution, 

It seems quite certain that the bank did not pay any money 
to French, either in the purchase or payment of Clary’s note 
to him, until October 6th, 1871. Cowles fixes the date of 
the discount of Clary’s note on the same day, but the weight 
of evidence establishes the fact that Clary was not present at 
the bank on that day. There is but little room to doubt that 
credit was given to Clary on the 27th day of September, 
1871, the day on which he executed and delivered his note 
and trust deed to the bank, though no money was actually 
furnished to Clary and none was paid to French on account 
of his note, until the 6th of October. On whose account wag 
this payment made? Did the bank expend its own money in 
the purchase of the French note, or did it take up that note 
for Clary with the proceeds of his note to Cowles ? 

Boreing, the book keeper, testified that Clary had no other 
money in the bank except the proceeds of this note. Cowles 
testified that when the note for $525 should be paid the bank 


would have no farther claim on Clary, and there is no evidence . 


that Clary ever drew from the bank the proceeds of this note. 
Cowles and Clary testified that this note was made in order 
to pay the first note, interest and cost. Boreing said that this 
note was given for money to pay off the first note. Cowles 
said, we loaned Clary the money on this note so that he could 
pay off the note and trust deed, and also for additional ex- 
penses ; that no money was given to Clary when he made the 
note; that it was not furnished until French came, which, we 
have seen, was on October 6th. 

It thus plainly appears that at the time Clary negotiated 
the loan with the bank it was not the owner or holder, or 
even in possession of the note to French, and Clary consti- 
tuted the bank his agent to take up the French note; and it 
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was authorized to use the proceeds of his note to Cowles for 
that purpose, and we think it did so. 

This note was payable to the order of French, and the or- 
dinary custom of bankers was doubtless observed and French 
required to indorse it. Had the note to Cowles been made 
in renewal of the note to French, no money would have been 
placed to Clary’s credit in the bank, and yet, from the book- 
keeper's testimony, this seems to have been done. 

Again, after Clary had borrowed the requisite sum from 
the bank to pay off his note to French and left the same with 
the bank as his agent to make the payment and take up 
his note, the bank could not, without Clary’s consent, pur- 
chase the note from French, and treat the note made by Clary 
for the benefit of the bank as a renewal note. 

The judgment of the circuit court is affirmed. All the 


other judges concur. 





Eur G. Paris, Respondent, vs. Gro. Harry, Appellant. 


1. Equity—Specific performance of parol contract for conveyances of land—Proof 
as to indentity of tract, what sufficent—Rescision of contract—Relief, what 
granted—Settlement of accounts by referee, ete.—In suit in equity by the ven 
dor for specific performance of an alleged parol contract for the conveyance 
of land, plaintiff set out an agreement under which he was to put defendant 
in possession thereof, and upon full payment of the purchase money to exe- 
cute a conveyance. Petitioner then charged possession taken and retained by 
defendant and non-payment of part of the purchase price, and offered to con- 
vey on full payment and prayed for a decree compelling payment of the deficit, 
aud in default thereof for sale of the land or rescission of the contract. De- 
fendaut answered that the contract included a transfer of a ten-acre tract in ad- 
dition to that declared upon, and claimed that the part payment satisfied the in- 
debtedness for the latter. As to whether the contract embraced the ten-acre lot, 

the testimony of plaintiff and that of defendant were directly contradictory, but 

it tended to show occupation by defendant of that lot. A witness for plaintiff, 
shown to be on bad terms with defendant, stated that defendant told him that 
he could have got the additional lot from plaintiff if he had only thought of it. 

Another wituess testified that he understood from a conversation between the 

parties that plaintiff lad sold out to defendant. But it nowhere appeared that 

the land in controversy was plaintiffs entire estate in the vicinity. No title 
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bond was given for conveyance of the property, and no memorandum wag made 

to show what land was sold. 

Held, that such proof, contradicted by defendant’s testimony, would not warrant 
a decree of specific performance, that the contract should have been rescinded 
and the defendant reimbursed for his partial payment, and plaintiff put in pos. 
session of the land, and reimbursed for loss of rents and profits, and that, to 
adjust unsettled accounts, a reference should be taken. 

Specific performance may be granted to vendor—Measure of proof requisite 
Parties should be placed in statu quo, when.—It is well settled that a vendor, in 
like manner asa vendee, may sue for specific performance of a contract to 

convey land. But if its terms are uncertain, ambiguous or not made out by 
satisfactory proof, the decree will not be granted. And in that case a court 
of equity will, as far as possible, replace parties in slalu guo. 

. Specific performance—Diseretion of Chancellor in, how exercised.—aA decree 
of specific performance is a matter of discretion to be determined, not arbi- 
trarily, but in accordance with the facts estavlished, and in conformity with 
such principles as are applicable to the facts. 

4. Equity— When party is in court, decree may adjust matter cognizable at law, 
—A court of equity will not turn a party out of court to pursue his remedy at 
law where complete justice can be done by the court of equity; and this, ab 
though in its progress, the court may decree on a matter cognizable at law. 
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Appeal from Lawrence County Circuit Court. 
J. C. Cravens, for Appellant. 
Ewing & Smith, for Respondent. 


Napron, Judge, delivered the opinion of the court. 


This action was by a vendor against a vendee, to compel 
specific performance by the vendee of a parol agreement con- 
cerning land. 

The plaintiff avers that he has the fee simple title to cer- 
tuin lots which he specifically describes, consisting of six lote 
in the town of Mount Vernon and one lot adjoining the town 
particularly described by metes and bounds; that on the 
19th day of November, 1864, he verbally sold these lots and 
land to defendant for the sum of $3,000, for which sum the 
defendant gave his three notes, all dated on the day of the 
sale—one payable on the 25th of December following, another 
payable in twelve months from date, and the third payable 
in twenty-four months from date. The agreement was, a8 | 
the petition alleges, that plaintiff was to put defendant in 
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ssession of these several pieces of land, some of them in the 
town having buildings on them, and upon full payment of 
the notes for the purchase money, was to execute a deed con- 
veying the title. It is alleged that possession was then given 
which has ever since been retained, and that defendant made 
two payments on the notes, and that excepting these two pay- 
ments defendant has failed and refused to pay the purchase 
money. The plaintiff states his readiness to convey, upon 
full payment, the lots and land specified. A decree is there- 
fore asked to eompel defendant specifically to perform his 
contract, and to pay the remainder due with interest, and in 
default thereof that the land and lots be sold to satisfy the 
devt, or that said contract be rescinded and for naught held, 
and that your petitioner be placed in the possession of said 
land and lots and the appurtenances thereof, and for such 
other relief, &e. 

The answer of the defendant admits the exeeution of the 
notes for $3,000, and concedes that the property described in 
the petition was partly the consideration therefor, but avers 
that the agreement was for the purchase of these lots and a 
ten-acre lot of wood land adjvining, which is in the answer 
described by metes and bounds. The answer ascerts that 
the defendant was put in possession of all these lots, includ- 
ing the ten-acre lot, and that he has continued in possession 
ever since and still is in possession. The answer avers that 
the purchase money for all these lots was $3,000, for which 
the notes referred to were given. 

The answer then proeeeds to enumerate various payments 
claimed on the notes, and a bill of items for work, aud labor, 
and beard, and money loaned and paid, which, in the aggre- 
gate, it is claimed, greatly overpaid the purchase money, and 
a judgment is asked for this overplus, and a decree divesting 
the plaintifi’s title to the lots claimed to have been sold by 
plaintiff to defendant, as stated.in the answer. 

A replication was duly filed, putting in issue these de- 
fences. 

The following, among other issues, was submitted to a 
jury: “whether part of the consideration, for which the notes 
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sued on were given, was ten acres of land off from the west 
half of the northeast quarter of section 31, township 28, range 
26,” which was the lot asserted in defendant’s answer to have 
been sold along with the others. 

Other issues were submitted to the jury in regard to pay. 
ments alleged on one side and denied on the other, and in 
regard to the state of accounts between the parties. As our 
determination is entirely independent of these questions, it is 
unnecessary to state them particularly, or the evidence which 
was given in respect to these issues in support of one side or 
the other. 

The verdict of the jury on the issues is not stated in the 
record, but we may infer from the decree that it was for the 
plaintiff. 

The decree recites that, a motion to set aside the verdict of 
the jury having been disregarded, it is ordered and decreed 
by the court, upon the finding of the jury and the evidence, 
that the ten acres of land mentioned in defendant’s answer, 
(describing it), was not embraced in the contract made be- 
tween plaintiff and defendant. The decree then proceeds to 
state the credits on the notes, which the court allows, and 
that the consideration of the notes was the property as stated 
by the plaintiff and not as stated by defendant; that defend- 
ant was placed in possession ; that there remained due on the 
notes $2,203.17. It was therefore ordered, adjudged and de- 
creed that the plaintiff recover of defendant the said sum; 
und further, that upon the payment of the sum fonnd due by 
defendant, the plaintiff execute a deed, &c., for the land so 
sold, and in default of such conveyance that the plaintiff be 
divested of all title to the same, and the same be vested in 
defendant. It was further decreed, that upon the defendant’s 
failure to pay said sum and costs within sixty days from the 
date of the decree, the said lands, or a sufficient amount thereof 
to satisfy this judgment, be sold; that the proceeds of the 
sale be applied as follows: first, that the plaintiff’s costs be 
paid, and second, this judgment, and third defendant’s costs, 
and the residue, if any, to defendant; and if the property 
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is insufficient to pay this, then to be levied of any other 
goods and chattels, lands and tenements of defendant. 

The bill of exceptions contains a great deal of testimony 
relutive to the state of accounts between the parties, which 
need not be recited. The only direct testimony in regard to 
the land sold was given by the plaintiff, and the defendant 
stated in his examination, as he stated in his answer, that the 
sale included the ten-acre wood lot adjoining the grass lot, 
both of which were outside of the town of Mount Vernon, 
but immediately adjoining it, and that he took possession of 
the wood lot as well as the other lots. ‘Two witnesses stated 
that the defendant employed them, after the date of this pur- 
chase, to cut wood in the ten-acre lot, and they and others eut 
wood and poles during the winter and hauled them for Haley, 
the defendant. Another witness for defendant (Hendricks) 
stated that he was called on to draw up the notes for the pur- 
chase money of some real] estate. Something was said about 
the plaintiff giving a title bond, and all this witness knew 
about the real estate was, that he understood from both par- 
ties “ that defendant was buying the plaintiff out.” 

The plaintiff, on his examination, stated positively that the 
ten acres was not included in the purchase; “that Hendricks 
drew up the notes, and that was the wind-up of the matter so 
far as that ‘deal’ was concerned.” 

A witness for the plaintiff who admitted himself to be on 
bad terms with the defendant, stated that Haley told him 
whilst working on his barn that “the ten-acre tract east of 
the blue grass lut he could have got from Eli Paris if he had 
only thought of it.” 

This is all the evidence in the record on the subject. 

It appears to be well established that a vendor may main- 
tain a suit for a specific performance in all cases where the 
vendee can sue for a specific performance—that the remedy 
is mutual, upon the doctrine of courts of equity, that the 
vendor is a trustee for the purchaser as to the land, and the 
vendee a trustee for the vendor as to the purcliase money. 
Suits of this kind by a vendor are, however, not frequent, 
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especially where notes for the purchase money have been 
given, and where the remedy at law would seem to be com- 
plete, except so far as the plaintiff desires to enforce a vendor's 
lien against the estate sold. 

It is said by Mr. Fry, in his treatise on this subject, in ex. 
planation of suits by a vendor for a specific performance where 
his remedy at law is complete, that “it will be apparent that 
damages will not place the vendor in the same situation as it 
the contract had been performed, for then, (that is, if the 
contract had been performed) he would have got rid of the 
land and all the liabilities attaching to it, and would have the 
net purchase money in his pocket; whereas, after an action 
at law he still has the land and in addition damages, repre- 
senting, in the opinion of a jury, the difference between the 
stipulated price and the price which it would probably fetch 
if resold, together with incidental expenses and any special 
damage which he may have suffered.” (Sec. 23.) 

It is obvious that this passage of the compiler has no refer. 
ence to such a case as the present, where the vendor has the 
notes of the purchaser in his pocket, but to cases where the 
suit at law must be for damages for not complying with the 
contract of sale. 

But it is immaterial by what name the present action may 
be termed, whether for specifie performance of the contract 
of sale or for an enforcement of the vendor’s lien; it is in 
either event cognizable by a court of equity, according to the 
authorities cited in the text books, (see Story, Hilliard, Fry, 
passim), and the principles and rules by which a court ot 
equity would be governed are essentially the same in either 
view of the purpose of the action. 

The prominent difficulty in this case is to ascertain what 
land was sold by plaintiff and what bonght by defendant. It 
is agreed in all the cases on this subject that there must be 
no uncertainty about the contract—that it must clearly ap- 
pear what is the contract sought to be enforced. The cer- 
tainty need only be a reasonable one, satisfactory to the court, 
in regard to the subject matter of the contract and the cir- 
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eumstances under which it was entered into. If, however, 
the terms are uncertain, ambiguous, or not made out by 
satisfactory proof, a specific performance will not be decreed ; 
for, as observed by Judge Story, one of the most important 
objects of the statute of frauds was to prevent the introduc- 
tion of loose and indeterminate proof of what ought to be 
solemn contracts. (2 Story Eq., § 764.) In Phillips vs. 
Thompson, (1 Johns. Ch. R., 149) Chancellor Kent observes 
that “ it is well settled that if a party pleads part performance 
to take a parol agreement out of the statute, he must show 
acts unequivocally referring to and resulting from that agree- 
meut, such as the party would not have done unless on ac- 
count of that very agreement, and with a direct view to its 
performance ; and the agreement set up must appear to be the 
same with the one partly performed. There must be no equi- 
vocation or uncertainty in the case. The ground of the in- 
terference of the court is not simply that there is proof of the 
existence of a parol agreement, but that there is frand in re- 
sisting the completion of an agreement partly performed.” 
And the Chancellor in that case refused to execute the agree- 
ment specified in the bill, observing that “the plaintiff has 
failed in satisfactory proof of his agreement; he fails also in 
showing such acts of performanee as are necessarily to be im- 
puted to thatagreement.” And the Chancellor concludes by 
observing: “ This case, like many others, shows the utility 
of the statute of frauds, and the danger of relaxing the sane- 
tion of its provisions. 1 agree with those wise and learned 
judges who have declared that the courts ought to make a 
stand against any further encroachment upon the statute, and 
not to go one step beyond the rules and precedents already 
established.” 

It will be observed from the statement of the petition and 
answer in the case now under consideration and the testimony 
of the plaintiff and defendant, that there is a material discre- 
pancy between the subject matter of the alleged contract of 
sale set up by the plaintiff and that set up by the defendant, 
and that each party, on examination as witnesses, testifies to 
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the truth of the allegations respectively made by each. It 
necessarily follows that the one or the other has committed 
deliberate perjury, or, to take a more charitable view, that 
there was at the beginning a total misunderstanding between 
them as to the property designed to be sold and bought; and 
if the last supposition is adopted, there was of course, no con- 
tract between them ; and if the first conclusion be followed, 
the court is then left to guess as to which of the parties js 
more worthy of credit. No testimony whatever is offered on 
this point, nor any evidence given of the value of the various 
pieces of property or of the aggregate, by which the prob- 
ability of the truth of the one or the other could be conjec- 
tured. And when we look into the evidence of such other 
witnesses as testified on this point, it is apparent that very 
little additional light is thrown upon the subject. For the 
plaintiff a witness testified that he heard the defendant say 
that he might easily have acquired the ten-acre lot from plain- 
tiff if he had thought of it; but the witness conceded that 
he was not on good terms with the defendant, and it is so 
easy to torture a casual observation or misunderstand it or 
misreport it, that it would hardly bea safe guide for a court 
of equity. (Ring vs. Richardson, 53 Mo., 394, and author- 
ities there cited.) On the other hand, the witness who was 
requested to draw up the notes, and who understood that they 
related to a sale of land, merely because he heard mention 
made of a title bond, understood from the conversation be- 
tween the parties that the plaintiff had sold out to the de- 
fendant. Had it been proved that the plaintiff owned no 
other lots or small tracts in and adjacent to Mount Vernon 
than those enumerated in the answer which included the ten- 
acre tract in controversy, this understanding of the witness 
would go far to sustain the defendant’s statement of the sale, 
and so the testimony of the two witnesses that defendant took 
possession of the ten-acre lot as well as of the others, has a 
tendency in the same direction. 

After all it is obvious that the uncertainty of the contract 
remains, unless upon a question of this nature the court is 
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willing to throw the responsibility upon a jury and adopt 
their verdict. The question relates to the statute of frauds 
and to the rules that courts of equity have adopted to deter- 
mine what circumstances take a case out of the statute. A 
decree for a specific performance is a matter of discretion, to 
be determined, not arbitrarily, but in accordance with the 
facts established, and in conformity to such principles as are 
applicable to the facts. One of these well established prin- 
ciples is, that the subject of the contract should be clearly as- 
certained to the satisfaction of the court which is called on to 
decree a performance of the contract. In this case the prop- 
erty to be conveyed, as stated on one side, is not the same 
property which the other side insists was to be conveyed. 
We have the statements of each party, under oath, and they 
are totally inconsistent. No information is furnished that 
would enable a court to conclude that either party was not 
entitled to credit. 

Moreover, it is alleged by the defendant, that it was agreed 
that a title bond should be executed, but it appears that none 
such was made, and no memorandum in writing was made to 
show what land was sold. Notes were executed by defend- 
ant, the vendee, but nothing further was done. Why was 
this omitted ? 

The vendor here is applying for an execution of the con- 
tract. Why did he leave it in this uncertain state? No title 
bond was given, nor any memorandum of the property con- 
veyed. The possession taken by the purchaser was of the 
land he understood to be embraced by the contract of sale. 
Suppose the purchaser was the plaintiff and asking a specific 
performance, and it was claimed that the ten acres were in- 
cluded in the sale, his possession of the ten acres would be 
the basis of his claim to take the case out of the statute of 
frands. Would the court enforce a specific performance, at 
the instance of the purchaser, when the vendor denied the 
contract as stated, and there was no proof but the oath of the 
vendee? There would be, in that case, the additional cir- 
cumstance that the vendee took possession of all the lots 
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supposed or claimed to be bonght, and surely he would 
have a better claim to the interposition of the court than 
the plaintiff in this case has; certainly one as strong. The 
court cannot enforce two contracts, utterly inconsistent 
with each other, nor can the court make a contract for the 
parties. 

As the bill prays, in the alternative, that if the contract 
cannot be enforced, it may be rescinded and the parties placed 
in sfatu quo, so far as practicable, we think a decree in con- 
formity to that prayer of the bill would be the most equitable 
way of settling the controversy. Previous to any final decree 
it would be proper to refer the unsettled accounts between 
the parties to a referee, and ascertain what amount had been 
paid by the defendant on his notes, and the amount of rents 
and profits due plaintiff, and the value of improvements, if 
any, made by defendant. The contract of sale then, what 
ever it may have been, should be declared null, the plaintiff 
be ordered to deliver up the notes and pay the defendant 
whatever may have been received on them, and the defend- 
ant decreed to deliver possession of the premises, accounting 
for the rents and profits, from the time he took possession. 
It seems to be well established, that a court of equity will not 
turn a party ont of court, to pursue his remedy at law, where 
complete justice can be done by the court of equity, and this, 
although in its progress, the court may decree on a matter 
cognizable at law. (Cutheart vs. Robinson, 5 Peters, 268.) 
In this case the plaintiff has the legal title and the defendant’s 
notes, and it would seem that so far as he was concerned, his 
remedy at law was ample, but the court having jurisdiction 
of the case, as stated in the bill and asking in the alternative 
for recision, the court should proceed to settle the contro- 
versy, and we think it may be most equitably settled in the 
mode abeve suggested. 

Judgment reversed and the case remanded. Judge Sher- 
wood not sitting. 
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Wm. T. Kerry, Appellant, vs. Ossmus Hurt, Respondent. 


1. Eguity—Relief, how effected by the statute of limitations.—Mere lapse of time, 
short of the period fixed by the statute of limitations, will not bar a claim to 
equitable relief where the right is clear, and there are no countervailing cir- 
cumstances. In doubtful cases, long or unreasonable delay may sometimes 
turn the scales, 

9, Equity—Bill to set aside sale under mortgage Foreclosure by a sheriff en masse 
—Averments, what necessary on part of plaintif—Suit was brought by the 
mortgugor to set aside a sale of the mortgaged property, made by the sheriff, 
under a foreclosure, on the ground that the property was sold in bulk instead 

of separate parcels, and thereby realized an inadequate price. The suit was 
brought nine years after the sale, and plaintiff stated, that he had no knowl- 
edge of the sale in time to move to set it aside. No further facts explanatory 
of the time of bringing suit appeared. Held as follows: 

Ist. The petition was not demurrable on the ground of staleness of the claim. 
The suit was brought within the period covered by the statute of limitations, 
and that statute applies to actions in equity as well as law. 

9d. The burden devolved on defendant to justify the sale in the manner adopted. 
Hence, it was unnecessary for plaintiff to aver that he did not desire or direct 
the sale of the property in mass, 

$d. Being made by the sheriff under a fiert facias, (Wagn. Stat., 955, 3 10) the 
sale was governed by the statute touching such sales, (Wagn. Stat., 608, 3 30) 
and hence, defendant could not maintain that that officer was merely trustee 
under the mortgage, and subjected to-no other measure of respohsibility for 
the manner of sale and the amount realized. 

4th. Plaintiff was not required to allege fraud, nor, 

5th. That the different parcels of land were fitted for separate use, or that any 
one proposed to buy any separate parcel of it. 

6th. The petition might embrace a claim for rents and profits of the property, \ 





without being multifarious, and also, a claim for damages, by waste, to the 
freehold, as an incident to the main relief sought. 


Per SHerwoop, Juper. 


8. Laches—Demurrer—Limitations, statute of —Bill in equity.—The laches of 
plaintiff was apparent on the face of the petition (see statement in head note 2), 
and that pleading was faulty in not negativing or excusing the same; but it 
was not fatally defective for that reason and the specific objection not being 
pointed out by demurer, could not afterward be heard. The doctrine of laches 
in suits in equity is unaffveted by the statute of limitations; certainly within 
the period it prescribes. 


Appeal from Saline County Circuit Court. 


Yerby §& Shackleford, for Appellant, cited Stover vs. Bos- 
well, 3 Dana, [Ky.] 232; Patterson vs. Oarneal, 3 A. K. 
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Marshall, 618 ; Davidson vs. McMurtry, 2 J. J. Marshall, 6s; 
Adams vs. Keiser,7 Dana, 208; Shropshire vs. Pullen, 3 
Bush., 512; Tyler vs. Wilkerson, 27 Ind., 450; Reed vs. De. 
vin, 7 Ind., 189; Rowley vs. Brown, 1 Binn., 61; Good vs, 
Comfort, 39 Mo., 313; Chesley vs. Chesley, 54 Mo., 347; 
Banks vs. Bales, 16 Ind.; Thompson vs. Torneb, 2 Peters, 
157; Wilkerson vs. Lackland, 2 Peters, 627; Shrevers, lessee, 
vs. Lynn, 2 How., 43; Shelton vs. Tiffin, 6 How., 163; Har. 
shey vs. Blackman, 20 lowa, 161; Morris vs. Hoglie, 37 Ill, 
150; Johnson vs. Baker, 38 Ill., 98 ; Smith 'vs. McCutcheon, 
38 Mo., 415; Latimer vs. Union Pacific R. R., 48 Mo., 105; 
Abbot vs. Shepperd, 44 Mo., 233; Hewit vs. Weatherberry, 
57 Mo., 276; Rector vs. Hart, 8 Mo., 448, and cases there 
cited; Benkendorf vs. Vincenz, 52 Mo., 441; Chesley vs, 
Chesley, 54 Mo., 347; Id., 49 Mo., 540; Rover Jud. Sules, 
p- 217, § 600; Id., p. 293, §§ 865, 870; Tyler vs. Wilkinson, 
27 Ind., 450; City of San Francisco, vs. Pixley, 21 Cal., 56; 
Rover Jud. Sule, 254, § 731, and cases there cited; Id.. p. 
293. § 867; Carlisle vs. Carlisle, 7 J. J. Marsh., 625; Hecks 
& Hammond, vs. Perry, 7 Mo., 346; 1 Sto. Eq. Juris., 9th 
ed., p. 377, § 400; Wagn. Stat., 1012, § 2; Henderson vs, 
Dickey, 50 Mo., 161; Duvall vs. Tinsley, 54 Mo., 93. 

Letcher & Strother, for Respondent, cited Meir vs. Zelle, 31 
Mo.. 331; Cabell vs. Grubbs, 48 Mo., 353 ; Stine vs. Wilkerson, 
10 Mo., 94; Carter vs. Abshire, 48 Mo., 300; 30 N. Y., 173; 
Gray vs. Shaw, 14 Mo., 346; 43 Mo., 221; Wagn. Stat., fifth 
clause, p. 1012, § 2. 








































Hoveu, Judge, delivered the opinion of the court. 


This case comes before us by appeal from a final judgment 
of the circuit court of Saline county, sustaining a demurrer to 
the plaintiffs petition. 

The petition was in the nature of a bill in equity to set 
aside a sale, made by the sheriff of Saline county, of certain 
lands mortgaged by the plaintiff to said county, to secure a 
loan of $500 made by said county to the plaintiff in 1849. 
It alleges that the lands so mortgaged comprised two eighty- 
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acre tracts and two forty-acre tracts which do not adjoin each 
other, and that one tract of forty acres lies three or four miles 
from the remainder of said lands; that on the 10th day of 
May, 1864, said sheriff offered for sale, and did sell the whole 
of said Jands in mass for the sum of $1,380 to satisfy the sum 
of $1,082.66, then due upon said mortgage, when the same 
was susceptible of division, and when it was unnecessary to 
sell the whole of said lands to satisfy said mortgage debt, and 
that at said sale the defendant (Hurt) became the purchaser ; 
that said lands so sold by the sheriff were reasonably worth 
the sum of $4,500, and if they had been divided and sold in 
parcels they would have brought a much larger sum than was 
paid for the same by the defendant, and that plaintiff had no 
knowledge of the sale so made, in time to move to set the 
same aside. Plaintiff offered to pay the sum bid by defend- 
ant, with interest, and asked that said sale be set aside, and 
that defendant be required to account for the rents and pro- 
fits during the time he had been in possession, and also asked 
damages for certain injuries, in the nature of waste, com- 
mitted by the defendant on said lands, and for general relief. 

The demurrer stated three grounds of objection to the pe- 
tition ; first, that it did not state facts sufficient to constitute 
a cause of action ; second, that it failed to charge any frand 
or unfairness on the part of the officer, or on the part of the 
defendant ; and, third, that several causes of action had been 
improperly united. 

The positions assumed by the defendant’s counsel to sup- 
port the judgment of the circuit court, which are not particu- 
larly set forth in the demurrer are: first, that the validity of 
Hurt’s purchase was brought in question in the case of Hurt 
vs. Kelly, (43 Mo., 238), and that the plaintiff in this suit 
should have set up any equities he may have had as a defense 
in that action ; second, that the petition is defective in not 
alleging that the sale in mass was neither requested nor de- - 
sired by the defendant in the execution; that the law pre- 
sumes that the officer did his duty, and if the land was sus- 


ceptible of division and was sold in lump, the law will pre- 
30—voL. LXI. 
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sume that it was sold in that manner by the request of the 
defendant, unless he negatives that desire by averment and 
proof; third, that the plaintiff's claim is stale; and, fourth, 
that the sheriff was but a trustee under the mortgage, and 
that mere inadequacy of price will not furnish ground for 
equitable interference. 

We put aside at once the point as to the staleness of the 
plaintiff's claim. The sale took place in May, 1864, and this 
suit was instituted in January, 1874, less than ten years there. 
after. The statute of limitations in this State applies to all 
civil actions—to those which were formerly denominated suits 
in equity as well as to actions at law. Mere lapse of time, 
short of the period fixed by the statute of limitations, wil] 
not bar a claim to equitable relief, where the right is clear, 
and there are no countervailing circumstances. In doubtful 
cases, long or unreasonable delay may sometimes turn the 
scales. (Davis vs. Fox, 59 Mo., 125.) In the present case 
no facts are before us save those which are stated in the plain. 
tiff’s petition, and they are admitted by the demurrer to be 
trne, and the relative equities of the parties as they may in 
fact exist apart from the pleadings, do not appear. The only 
question, therefore, before us at this time, is, as to the right 
ofthe plaintiff to relief on the case presented by him in his 
petition. 

The point that the validity of Hurt’s purchase has been 
heretofore settled by this court in favor of the defendant in 
this action, in the case of Hurt vs. Kelly (43 Mo., 238), cannot 
be considered by us now. There is no plea in this case that 
the subject matter of this suit has become res judicata, and 
whether that suit is for any reason a bar to the present one, 
cannot be determined on this demurrer. 

Before proceeding to consider the second position of de- 
fendant’s counsel, it may be well to remark that though the 
petition fails to allude to any default in the payment of prin- 
cipal or interest, such default may be inferred from the faet 
that while the plaintiff boryowed only $500, there was due to 
the county at the time of the sale more than $1,000. Nor is 
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it stated in the petition that there was any order of the coun- 
ty court requiring the sheriff to sel] under the mortgage ; 
but that such order was made, may be inferred from aver- 
ments in the petition as to the breach of duty on the part of 
the sheriff, and the inability of the plaintiff to make any mo- 
tion to set the sale aside. The sale will therefore be treated 
as having been made under an order of the county court. Be- 
sides, the parties have so treated it in argument, though the 
defendant also claims that the sheriff acted simply as trustee 
under the power contained in the mortgage. 

The statute under which the loan was made and the mort- 
gage taken, gives to the order of the county court. directing 
the sheriff, after default. to levy the debt and interest of the 
mortgaged premises, the effect of a special fier? facias on a 
judgment of foreclosure, and requires that it shall be pro- 
ceeded upon accordingly. The statute in relation to mart- 
gages provides that a special fier? factas on a judgment of 
foreclosure shall be executed and returned as executions in 
ordinary civil suits. The statute in relation to the sale of 
real property under execution is as follows: 

Sec. 30. “When an execution shall be levied upon real es- 
tate, the officer levying the same shall divide such property 
if susceptible of division, and sell so much thereof as will be 
sufficient to satisfy such execution, unless the defendant in 
the execution shall desire the whole of any tract or Jot of 
land to be sold together, in which case it shall be sold accord- 
ingly.” 

There is no direct averment in the petition that Kelley 
neither desired nor directed the sheriff to sell the whole of 
said land together, and the absence of such averment, it is 
claimed by defendant’s counsel, is a fatal omission. In sup- 
port of this position the case of Meir vs. Zelle (31 Mo., 331) 
is cited, wherein Judge Ewing, who delivered the opinion of 
the court, said: “The plaintiffs counsel in his brief also 
makes the point that distinct parcels of land were sold to- 
gether, but the motion is entirely silent as to this, and the 
fact nowhere appears in the bill of exceptions proper, nor in- 
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deed anywhere, except, perhaps, inferentially, if at all, in the 
officer’s return on the execution. But however this may be, 
if the two parcels were in fact sold together, for aught that 
appears it may have been done by the request of the defend. 
ant in the execution, in which case it was the duty of the of 
ficer to sell accordingly. The point, however, was not made 
in the motion, nor otherwise brought to the attention of the 
court below, so far as we can see from the transcript.” 

The foregoing extract, which contains all there is in the 
opinion on the subject, it is hardly necessary to say, is not, 
nor does it purport to be, an express adjudication of the poiut 
made. 

In the case of Rector vs. Hart (8 Mo., 448) the ques- 
tion as to the invalidity of sheriffe sales under execution, 
made in violation of the statute above quoted, was carefully 
examined by Judge Scott, and the conclusion was reached by 
him that a sale in mass, by a sheriff, of distinct parcels of 
real estate, is not ¢pso facto void, but that it is subject to be 
set aside on motion, or by bill in chancery, when injury has 
resulted therefrom to the judgment debtor, and that he who 
seeks to sustain it must show its justice and expediency. 

In the case of Hix vs. Perry (7 Mo., 346) it is said in effect, 
that when the sheriff sells distinct parcels in mass, in a pro- 
ceeding to set such sale aside for that reason, it devolves up- 
on him to show that the execution debtor has not been dam- 
nified. 

Following these authorities, we hold that it was unneces 
sary for the plaintiff to aver in his petition that he did not 
desire or direct the property to be sold in mass. Such diree- 
tion of the debtor in the execution, if given, is a matter of 
defense which must be pleaded by the officer or purchaser, as 
the case may be, in order to be made available. But if the 
rule were otherwise, it sufficiently appears from the petition 
that the sale was made in mass without the plaintiff's desire 
or direction, for he avers that he had no knowledge whatever 
of the sale. 

Fhe fourth position is disposed of by treating the sale as 
one made under execution, though in either case, whether 
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the sheriff sold simply as trustee and of his own motion, un- 
der the power contained in the mortgage, or under an order 
of the county court, the rule, it seems to us, should be the 
sane, except, perhaps, as to the burden of proof. At any 
rate, it is certainly safe to say that where, in a case like the 
one at bar, a sale by a trustee would be set aside, a sale by a 
sheriff under execution would also be set aside. And this brings 
us to the only remaining point of consequence, which is, 
whether it was necessary for the plaintiff to allege in his pe- 
tition “any fraud or unfairness either on the part of the officer 
making the sale, or on the part of the defendant, who was 
the purchaser.” It has been several times held by this court 
that a sale by a trustee of 1-al property which was susceptible 
of division, will not be set aside solely for the reason that it 
was made in mass, but that where there has been result- 
ing injury, and the property of the debtor has been need- 
lessly sacrificed by a failure to divide and sell it in parcels, a 
eourt of equity will interfere. (Chesley vs. Chesley, 49 Mo., 
540; Benkenford vs. Vincenz, 52 Mo., 441; Chesley vs. Ches- 
ley, 54 Mo., 347.) While such a sale cannot perhaps be 
called fraudulent it cannot certainly be held to be fair. No 
allegation of fraud is necessary; a violation of duty and re- 
sulting injury are the grounds of relief. 

But defendant’s counsel complains that there is nothing in 
the petition showing that the several tracts were fitted for 
separate use, or that any one proposed to buy any separate 
parcel of it. It is only necessary to say in reply to this, that 
a party is not required to plead his evidence. The main fact 
of the injury, together with the character and particular occa- 
sion of that injury, are plainly set forth in the petition, and 
this is all that the defendant has a right to demand in this 
particular. 

The third ground of demurrer is that the petition is multi- 
farious. So far as the claim for rents and profits is concerned 
there can be no question but that it is free from this objec- 
tion. (Duvall vs. Tinsley, 54 Mo., 93.) . 

The claim for damages for injuring the orchard, and that 
for cutting and destroying growing timber, are separately 
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stated, but are wholly insufficient as separate and independ. 
ent counts, and if the demurrer had been to these counts, if 
they may be so called, it might have been properly sustained 
as to them as distinct causes of action. But in our view of 
the case these claims may be considered as appropriate ingj- 
dents to the main relief sought. The defendant having pur. 
chased at a voidable sale, so far as appears from the petition, 
if the sale should be set aside, would he not stand somewhat 
in the position of an assignee of the mortgage, or be con. 
sidered as having at least a claim in equity to be subrogated 
to the rights of the county, and being in possession of the 
mortgaged premises would he not, in ascertaining the amount 
to be paid by the plaintiff in order to redeem, be required to 
account not only for the rents and profits but for the waste 
committed by him, in the same manner as an ordinary mort- 
gagee in possession who had committed waste would be re. 
quired to account to a mortgagor seeking to redeem? The 
prevention, too, of a multiplicity of suits, is an additional 
reason for taking this view of the case. 

Though the petition has been very unskillfully drawn, we 
think it states sufficient ground for relief, and the judgment 
of the circuit court will be reversed and the cause remanded. 
All the judges concur, except Judge Sherwood, who concurs 
in the result. 


Per Suerwoon, J. 


I do not concur in the remarks made in the above opinion, 
as to the staleness of demand. I think the petition clearly 
faulty in not negativing or excusing the laches apparent on 
its face. But since this specific objection was not pointed 
out by the demurrer, it cannot be relied on here; and the 
petition is not fatally defective in failing to excuse the delay 
referred to. 

Nor do I concur in the views as to the statute of limita- 
tions. The old doctrine of laches, as constantly applied by 
courts of equity, I regard as remaining unaffected by that 
statute ; at all events, within the period it prescribes. 
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Wm. Gostinx, Plaintiff in Error, vs. J. C. Toompson, e¢ al. 
Defendants in Error. 

1. Mechanic’s lien—Filing of petition—JInstitution of action —Whiere, in suit on 
mechanic’s lien, the petition is filed within ninety days after the filing of the 
lien, the action is commenced within the meaning of the statute (Wagn. Stat., 
911, 3 16) and the lienor is not barred, although the writ is issued subsequent 
to that period. 


Error to Saline Circuit Court. 


Vance & Landow, tor plaintiff in Error, cited, Hite vs. 
Hunton, 20 Mo., 286; Dougherty vs. Downey, 1 Mo., 674. 


Samuel Boyd, for Defendants in Error, cited, Wagn. Stut., 
1006, § 1. 


Napron, Judge, delivered the opinion of the court. 


This was a suit on a mechanic’s lien. The question was 
raised, by a motion to dismiss, whether the filing of the peti- 
tion was such a commencement of the action as section 16 
of the act (2 Wagn. Stat., 911) required, or whether the ac- 
tion must be held to have been commenced from the date of 
the writ issued on the petition. The fact in this case was that 
the petition was filed within the ninety days required, but the 
writ issued the next day, which was outside of the ninety 
days. The court dismissed the action on the ground, that 
under the first section of the 4th article of the Practice act 
(Wagn. Stat., 1067) both the filing of the petition and the 
suing out the writ are necessary to constitute an institution 
of a suit. 

We think this decision erroneous. The filing of the peti- 
tion is the beginning of a suit, and is all the plaintiff can do 
to put in motion the machinery of the law. It is the busi- 
ness of the clerk then to issue the writ, and his delay cannot 
prejudice the rights of the plaintiff, and this seems to have 
been the view of this court in Jones vs. Cox and others (7 
Mo., 173), and Hite vs. Hunton (20 Mo., 286). 

The judgment is reversed and the cause remanded. The 
other judges concur. 
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James E. Wattacs, Respondent, vs. THos. W. Moors, Ap 
pellant. 


1. Justices’ conrts—Suit for money paid on written orders—Statement, whai 
should be shown by.—In suit before a justice for sums paid on written orders 
addre=sed to plaintiff by defendant, on which orders sundry bills of goods are 
sold to different parties, if plaintiff file a statement setting out separately the 
several orders, that is sufficient. He is not required to insert in his statement 
an itemized account of the goods so delivered. , 


Appeal from Dade Circuit Court. 


Shaffer §& Duckwall, for Appellant, cited, Wagn. Stat., 
814, § 12; id., 850, § 18; Walthen vs. Farr, 8 Mo., 324; Bra- 
shears vs. Stocke, 46 Mo., 221; Price vs. North Mo. R.R., 
389 ; 2 Kent Com., § 76, p. 95; 1 Pars. Cont., p. 248; Smith’s 
Mere. Law, p. 267. 


Waener, Judge, delivered the opinion of the court. 


This was an action originally bronght before a justice of 
the peace, wherein the amount claimed was $51.45, and a 
judgment was rendered for the plaintiff. 

In the circuit court defendants moved to dismiss the case 
because the statement was insufficient; but the court over- 
ruled the motion. 

The statement was for amounts paid on written orders giv- 
en by the defendant, and addressed to the plaintiff in favor 
of different individuals. The orders were set out separately 
and filed as vouchers, and read in evidence. The court de- 
cided correctly. The orders constituted defendant’s indebt- 
edness. The doctrine contended for by defendant’s counsel, 
that the statement should have set ont the goods that were 
delivered npon the orders, is not maintainable. That would 
have only been necessary if the suit had been brought against 
the persons who received the goods. But the written obliga- 
tions of the defendants, made up the measure of their liability 
and they were the proper and appropriate items to be charged 
in the statement, 
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The evidence offered by the defendants to show that plain- 
tiff agreed to look to third parties for payment of the orders, 
was properly excluded. 

The orders were express written promises, and if any dif- 
ferent agreement was entered into than what they imported 
on their face, it should have been embodied in them. 

The judgment was for the plaintiff, and it should be af- 
firmed. Judges Napton and Sherwood concur; Judges Vo- 
ries and Hough absent. 
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Freperick Gruse, Appellant, vs. Henry Sriute, Respon- 
dent. 


1. Bills and notes— Acceptor—Laches in suing, effect of as to ultimate rights and 
remedies.—The vendor of certain merchandise, on the verbal request of the 
purchaser, drew a bill of exchange for the amount due, and the latter then 
procured an acceptance thereof by a commission merclixnt with whom he had: 
dealings, and who charged the acceptance to his account. The bill was nego- 
tiated, and having been dishonored by the acceptor, was paid by the drawer, 
who thereupon became the holder. After maturity, and during several months 
the purchaser had business dealings with the acceptor, to whose account, on 
a final settlement, the acceptance was credited as so much money paid in be- 
half of the purchaser. During that period, the acceptor being amply solvent, 
the drawer [then holder], although fully cognizant of the facts, failed to bring 
suit against the purchaser. Held, that the acceptance was not an absolute ex- 
tinguishment of the debt as to the purchaser, but a liubility assumed by the 
acceptor in the nature of an advancement on behalf of the purchaser, but 
that under the circumstances, the seller and holder by neglecting for such a 
length of time to pursue his remedy, and leaving the purchaser to act to his 
detriment on the assumption that he looked entirely to the acceptors for pay- 
meut, could na@t after the lapse of two years disregard the acceptance and 
bring suit on the original cause of action. 


Appeal from Franklin County Circuit Court. 
Ewing & Smith, with Halligan, for Appellant. 


I. The holders of the bill exercised due diligence. It was 
‘ai inland bill of exchange, possessing every quality of nego- 
tiability ; and all the diligence required of the holder was the 
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due presentment, demand and protest. Stille knew of its 
dishonor; Jackson & Company were his factors and agents, 
and the case stands exactly as if Grube had drawn on him 
and he had accepted and dishonored the bill. After that 
Grube had a right to look to him, whether Jackson & Com. 
pany became insolvent or not. But Stille took no steps to 
protect the paper. 

I. What right had Stille to allow Jackson & Co. a credit 
for the amount of his dishonored bill? Such allowance wag 
gross negligence, if not a frand on Grube. In that settle. 
ment Stille should have declined to allow it. Jackson & Co, 
could not, after refusing to pay it, have claimed the accept 
ance as a set-off. 


John R. Martin, for Respondent. 
Waener, Judge, delivered the opinion of the court. 


The case shows that Grube sold to Stille a quantity of 
wheat, and that he owed him therefor $250; that both par- 
ties went to the house of Jas. A. Jackson & Co., in St. Lonis, 
who were the commission merchants of Stille, and that Stille 
requested the firm to pay the amount to Grube. Jackson & 
Co. not having the money on hand, Stille verbally requested 
Grube to draw a bill of exchange on them at ten day’s sight, 
for the sum named, and asked the firm to accept the same. 

Grube therenpon drewa bill in favor of one Fisher, for the 
amount, and Jackson & Co. accepted it, and charged the ac- 
ceptance to Stille’s account. Fisher negotiated the bill, and 
Jackson & Co. failed to pay it at maturity, and it was duly 
protested. Grube paid the bill thus dishonored to Fisher, 
and took the same into his possession, and has ever since re- 
tained it. 

Stille, after the acceptance, continued his dealings with 
Jackson & Co. for a number of months, and made consign- 
ments to them, and they paid him, during the time, several 
hundred dollars, and upon a final settlement he allowed them 
asa credit, the acceptance in favor of Grube, as so much 
money paid in his behalf. Jackson & Co. afterwards became 
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jnsolvent, and nearly two years after the bill was drawn and 
accepted, Grube instituted this suit against Stille, on the orig- 
inal cause of action, as for wheat sold and delivered. 

In the court below judgment was rendered for the defend- 
ant. 

The evidence shows that for several months after the ma- 
turity of the bill the money could have been made from Jack- 
son & Co., the acceptors. Had the bill or draft been received 
by Grube in absolute payment, there would be no difficulty 
in the case, but it was not submitted on that hypothesis, and 
the court did not find such to be the fact. 

As a general rule there is no obligation of active diligence 
on the part of the holder to sue the acceptor or any other 
party to the bill, and he may be passive or forbear to sue as 
long as he chooses, providing he does not enter into a bind- 
ing agreement not to sue the acceptor, so as to suspend 
his remedy against him to the detriment or prejudice of 
other parties interested. (Chitty Bills, 8 ed., pp. 442, 3.) 
But it is a principle which is constantly acted upon and 
applied, that anything whatever done by a holder of a bill 
or note, which must necessarily have the effect of destroying, 
delaying, lessening. or in any way embarrassing the rights or 
remedies of other parties against parties to them. discharges 
all the parties thus injuriously affected from any claim by the 
holder himself, or by any one who must claim by or through 
him. (2 Pars. N. & B., 241.) 

In this case it is true Stille could at any time have taken 
up the bill and paid Grube what was coming to him, and 
then Jackson & Cuv.’s acceptance would lave amounted to 
nothing. It would have been wholly invalidated, and the 
charge on their books against Stille would have constituted 
no obligation against him. ‘But our determination must rest 
upon the facts aud the actions of the parties. When Stille 
requested Grube to draw the draft or bill on Jackson & Co., 
and the latter firm agreed to accept it on Stille’s account, it 
was well understood that it was to pay a debt which Stille 
owed. It was in fact an assumed liability, and in the nature 
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of an advancement by Jackson & Co. on Stille’s account, 
The firm had rendered themselves liable, and they charged 
Stille with theamount. The liabilities of the respective par. 
ties were each fixed. The drawing of the bill, the acceptance 
and the charging of the amount to Stille,were all parts forming 
a connected whole. Taken together they made up the entire 
transaction. All the parties were cognizant of the facts. And 
while it appears that some time after the protest and failure 
to pay, Stille was notified that the draft had not been paid, 
yet it does not appear that within any reasonable time there 
was any intention of holding him responsible. Grube held 
on to the draft, and permitted Stille to go on in the usnal 
course of dealing with the firm for months, when the firm 
was solvent and the money could have been made from them, 
and at the settlement of their business transactions, the ae. 
ceptance being charged on their books, he allowed them a 
eredit for it. 

From the actions of Grube, Stille had a right to presume 
that he relied on the firm for payment, and because the firm 
afterwards failed, and he was disappointed in his expectation, 
it would be unjust to allow him to turn around and recover 
it from Stille, who had once paid it, in consequence of his 
acts. When we consider what transpired at the time the bill 
was drawn, and the subsequent actions of the parties, we are 
all of the opinion that the judgment was for the right party 

The judgment is affirmed. All the other judges concur. 


Enp oF Ocroper Trrm, 1875, av JerFerson Crry. 





